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(2) ZW[EIWHIK - M. B IR (/MR 3 TT——B0A 1 b B iR S 2 Be ), Bk v Bk, b st K2 i AL
2007 4ERE, 55 17 1L,

142 -



Rl N LD o 2y 3

AR D A X 36 5 45 [ B s 3 2

M 20 {H40 80 AR ITUG , A AR BE K -, ZEAT IS 2 b Al A She 6 I 5% i 4
i TARIESR L L S Al & 7] 53 0 A [) i B8 45 40 1 ) 325 o A A, 3t S i
TEAY g A A AR . ST S, AT AR AR R S w] s A A A —
PRI R A “HAS 27 JE T, =Rk 1982 4R (UM 5 A S8 55) 26 24 R B2 BUE Be
AT ARy SO BRI T e % 06 2 1 it , 453 20 52 AR R T B E " I 3RIE  INE R E &4k
SR R R A A HIERER 33 4 SRR AL , BR 1 2 BRI 28 AL I HEAL
PEAARURTE 5 ARE DA, v sk sl 8 802 i) RUAE ST A W o, RV 13k vl RESE i)
FCABIATE BB AT LA 52 ml vk o 2 o A — ok, 1802 H e i 38 30 7 32 e e (o ] 4
BRI e 3 e 1) e e M AE — S VB R N G T A, RS 1 AE BRI R
SAE H 1 R EAL S REROE A5 BER ] o $E UL, 3 e ml LA A 57 K R AUR] 9 BR #7545
e w] DU o A D B E C B TEA S A33 R A T LBk
FIbp o 3t fin g s wl i i A i B SR B 200 5% Rl o 2% i il R — 207 268,
P 22 1990 AECHURIE: 2815 ) 5 4 2548 IR VE BE R ET, B Sr ik s 5 HJERG 56 5 AR i
TINERFEER 1 5%, MUEBUR A 32 B RS 265 6 AVHUE vk e i 4 14 IR -SSR AH — By
I IR REALTE o ARPEIX =20 MUE , 774 22 KB JOB O I 23 2 O SR BB A T 45
IETERRE (R AT G (BMRESSE) MUMRRE) o S =FlORIEE - Boa &7 88, 3¢
1998 A AL TE ) PR NSRS AMIHT VY 22 175 58, 55 340 MBI 7Y < A ] ) — Bk
SRR, 25 4 2% FRIAQA el ar ik S U AT REAE AR AN Z0r i I 4, (L2 35 A
ES APV

RGN EAIRIAZ B HE5 w5 o AR — MU 73 AT BRI
B g B g DR T IRZUTNEN AR e R R GEI TSR i 23, T B 48 ( Ste-
phen Gardbaum ) FRH N FEWGERCAB IR IRAL T A EAERE G T BA 58 3R 32 SCRE
VA 1 SCPIAN HINE S BRRE TR IR, s T B4 B A4 R AR (Ran Hirschl) 1A
oAy, 583 R A A AR A DB [ A AR A 1] mIRASEIR T L) WLRK (Richard Bel-
lamy ) X HEIAS AR T, A0 58 Rl A AMEARIE R, B i A 2 5 E0 5 K 2 i e
] S [ Y w2 RO AR, S 0 58wk o A BT 22 B S A, S E
BHZ L AMPEE IS AR I PR AL AT [ 98 52 068 A= 5 W i Ay sl 15 55 LR 2
EAEARAS b DU TR Sy 553 )k o A ) A0 BRI 2T BT R B )

595 L A AR ST 2 2 AR e e TR, (EL D i 2 4 14 PR AR ALK S8 IE 55 ]

(3) b ERPAE 1960 4FHLE 4 5E i — B CMERAFNERIE) (X B BA RAFE R JRHEE )
SRS 2 ZE B R PR B C A ORI A 2 A7 7E 1 H A I 2 57 2 R RRASUR) , TG 33 46 37 1 R
WA RACARIRY , CBUFI 2 52 88 ) TRy — 13 B0 RSO B30 See Stephen Gardbaum, The New
Commonwealth Model of Constitutionalism, Cambridge University Press, 2013, p.99.

(4] See Stephen Gardbaum, The New Commonwealth Model of Constitutionalism, Cambridge University Press, 2013, p.61.

(5] See Ran Hirschl, Towards Juristocracy: The Origins and Consequences of the New Constitutionalism, Harvard University
Press, 2004, pp.221 -223.

(6] ZULL3EC]HALE - DIHDKEE  (BOATEELE ), HRIE e, e kL 2014 4R, 55 60 - 62 11,

- 143 -



CERskoRfEIFid) 2020 £ % 1 4

LA EE A I 2 BRI R E SCRrE , FURTESE (Jeremy Waldron) F L
CFES SR D RIS R R O A TEARE R AL AT A AR 24 23 1 15 8
A5 _E AR EAE AL PRI AR A 735 o AT TASSOR ™ FAT T 55 A MR LE AR ™ A A 23 I, T
LR 7 2 S A DRASUR 35 WA AR TN I o B Rk B8 73, fie i BRI 7 v 2 R AT ELE
B IR RE S5 A A 3 I IR R S X — HAR I i 77 56 o A "Ik
A A AR 2R T AR DRAR S AU ) BRI TEA BT PR R LT R4, BESA 5
A AN B 1Lk WAL, R R FLRTE e R HE ol DU HE . i F O
S TR E MR . TUREERAR ISR 2 BARAE RIS b n] A IZE®2 33 %
R ALY (% AR e S e LR AR IR, R M AESOR B AR 2 AR OB A i
DX, At S5 P R R TR 5 e PRI V8 22 19 ) 32 o A AN RE S IRVA R B80T, At i B8 ]
PAgKSE Sy —F Ay 8 (HISE b TR BT 2L TR Y — SRR 0 [ e A — B
B BT AT IO 3k AR B G R, AR TAES R R B 2l & 0y~ i
AR PR AR UER NTEA— U B /R TE e ) BEIE XE LA AR 250 55 )k o Ak

8353 V) VO A A DAy 72 e A IR E — B R B b 3245 70 12 T 1 T OB R 2R L (]
B FREXE LATE A E MR AT B s P o e 3 S0 SRS I A S, L2 ST, 25K
R AR B 0 A ik e i R o TR A B B L, RIME I
SR LR O IR BRI R o s ] AH R N TP AR
HeIl m kA B AR P B S AR, 5 58 mRA H A AR S IS . B, 55 R
T A B P R ) ST B ) ) LS D AR LR BB

TE LR SN A BAENE NI AR o IR T 3 % (Peter Hogg) 541 BIUR (Al-
lison Bushell ) 75 (F SCF H i 22 10 F R BR D58 vl iAo Ak o TR, 2 —1y
R DR AT BEAS ST T2 A T AB Al (ot ) A% K e P B LRI RE T BRI Z ] ) 5
MU , A T SCHA o ") X PG RA AfeA: HLA 2 B W IO, S Ay B i 555 ) 3 A
PRI 2B S I R AR R GUATRIE " 1) JTARR A I BRI T T A [ A 2 A
A7 2 B AR A SRR 55 R A RO TR U3 R A e U RN A kB AT
() o AL S R [ N A B A — i R B R T R BT v 2 i R RS

(7] See Jeremy Waldron, Participation; The Right of Rights, 98 Proceedings of the Aristotelian Society, New Series 307 ,
307 -337 (1998).

(8] See Jeremy Waldron, The Core of the Case against Judicial Review, 115 The Yale Law Journal 1346, 1354 - 1357
(2006).

[9]) See Stephen Gardbaum, Reassessing the New Commonwealth Model of Constitutionalism, 8 I -+ CON 167, 175 (2010).

(10) S WAEL0H YA E FE BUR T R A5 E IR BB T S0 , (AR BRER K242 41) 2015 4745 1 11,56 135 - 136 T,

(11) See P. W. Hogg & A. A. Bushell, The Charter Dialogue Between Courts and Legislatures, 35 Osgoode Hall Law Journal
75,79 (1997).
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[ Abstract]  The‘weak-form judicial reviewsin\Cammonwealth countries, as a new type of
rights protectjén system, has attracted much aitention from scholars and the necessity of this new
model, with the relationship betwéen the court and the parliament as its main content, has be-
come a key question in thefis]ld of)comparative constitutional law. Since its emergence, the dia-
logue theory has rapidly\becowie a dominate paradigm for answering this question. This new the-
ory covers all links of-the interaction between the court and the parliament and has a profound
influence on judicial practice. During the follow-up development, the nature of the dialogue
theory has gradually changed from a descriptive one to a normative one, which means it began to
guide judges and legislators on how to exercise their power. However, the dialogue theory fails
to fully demonstrate the peculiarity and values of weak-form judicial review. As a result, its
normative transformation has been criticized and some supplements and improvement are nee-
ded. After reconstruction, the new dialogue theory is both interpretive and constructive and it
has three levels, which demonstrate why weak-form judicial review is possible, why it is valua-
ble and how it should operate. In spite of this, the new dialogue theory is not perfect and still

needs to be adjusted and updated in the process of interaction with the practice.
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