EREHY

K E LT A MOlk R B AR ]

[ % ]5E - D. %z i

NBRE. A £BNF5E BIMESHERAT, IALE—T LA T, L 4%
TRACERTLTRARIARCHE ", BT A B & ZARF Fothdp, TRKEH N
RE)  MAVE G 2 R Z WA A B RGN LA RA G R, B4
A AL LT P b ERNBRAGER, AR X TAN 0k BT~ 4
HBEREER, EBELZF (MEFE)NIRBMRFHIRSGHEH T C LRI,
AINA , ELTF SN B ks TA BB A6 £ 248/ % TA LR Rl
B ARG R ALZ AT R — AR G, £ BRI R AL s Fe 2 E A A AL R
R vy P A R SIS BRI | AL R sk AR AR AR R B AR AR — B R T TN g ok
AXEAET —Z2F RN, § AT FBORAEHHE defTE FE LA RHE, R B4 T
—ANBR T RRE BN R T R ATIRS T X &R

KBIR:RLE2F E&TFE BRINALHE BUHESN

i

oo D53 27 (Seth D. Harris) |, £ B BEA R K FALFLHFRIEHIL,

51 5

FERSF i ol O B L oo B A0 ST 328 TR —Fh ARG R

* ASSCRAIE T ERE SRR R BT T EIMY E R INEISIE AT S HE R EFRUHT 2 (2018 £ 5 H 5 -6
H) ERER, 2B K 2f 22 Be Paul Tsai WP E O8N, JE #8641 Miriam Cherry, Charlotte Garden, Jamie Horsley,
Orly Lobel, Lawrence Mishel Kz 238 b A5 A PO RUBCHAL 5 238 13I8, A ABREE R 2, AR CTT A 1
ARSI EE AL WA TEE A Ko BB TR R, 58 [ 58 47 15 J8 WK SA k2 B b O F 28 5 BX 3 D i, R 1A
Bk KRR AR B U . 53, A SCTE R R o, W20 1 3 S0 B JRURE T 1k 58 A 10 4R B AL, PR i SCTE
FPAREH A SCEAR B i) A0S R OGRS R S N AR PR IR, A REE Sk — 40 1 A SR R R
INERSE Y

(1) In the United States, “labor law” typically refers to the law of worker organizing and collective bargaining, codified in the
National Labor Relations Act, as amended. 29 U.S. C. § 151 et seq. (2018). “Employment law” typically refers to la-

bor standards that apply to and are enforceable by individuals. Where relevant, I employ these usages in this article.
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H, TNBERTRESE R 617, AT e “ M R AR L2 X — 2 2R 07 R A AR e A0 KU
AR SE BRI RN IE A HLE , AR [ SUA BURIG — Rk A AR . filan, Ji
DL TAE 40 /N 2L F 200 28 /0 AR AS B IR B RN BIE 21 502 ) R DUTE R A A R RLEE TR
TG PR3 BRI G E R B4 AR B JRR A A6 R0 2 D TS 2 8L 50 R S 2000 Jie
PRt A FMERR A ARSI ) RAEVF 21 D0 T 55A DR SR R 7 I PR i 7™ A ) TE 3
PRA L6 ) e 32 SR A A TR A 0 4 L B AN UG LA e 5% AT WA AT SR RIS Ak 222 4xiR
IRPR B AG FRDAN I A B By 7 ORI 517 ) e B3 2 32 B I B O 51 80 e 5 A L SRR A
BRIV SO0 BUBLE I B i 206 25 g e 53 B (At A R RIS, 5 DS Bl Ak A ST 3k 00 A7
9 2 A 2R i D PR SR AR A TR, A I — AR A TIZ B BRI A A
PRI T — D22 LR R R 9 56 [H TR ikt 3220

EIREEA VP BURCE R DO I AT AT AT BR T, AR R S IR R BEE 1997 3l 1Tl
YR o IEAAE I BE A I T 08 R (U 5% 5500 32 2 6] 1945 B X AR) LA LT
WSO L PR A B PR R SEAT AR 5 05 B T R o A R SR [E IEAE R 19 Me-
Too S PERRIRIZ Sl ) AT AGE AT ) U], R TR MR B p 2 &b AT T B,
(R W BN RS R A IEIREAT o ST R [ A7 AE 1)

B TR BB AME LA , S S AR AL TOAAR T A 5 R GOR [ B PRAP A A ) g

(2] Workers may be employees in one work relationship and independent contractors in another. For example, a worker who
is employed in an office and properly classified for those purposes as an “employee” may also work as a “handy man”
and, in that capacity, be classified as an independent contractor.

(3] Fair Labor Standards Act, 29 U.S.C. § 203 et seq. (2018).

(4] Title VII, Civil Rights Act of 1964, 42 U.S. C. § 2000e et seq. (2018) ; Americans with Disabilities Act, 42 U. S. C.
§ 12101 et seq. (2018) ; Age Discrimination in Employment Act, 29 U.S. C. § 621 et seq. (2018).

(5] Occupational Safety and Health Act, 29 U.S.C. § 651let seq. (2018).

(6] Family and Medical Leave Act, 29 U.S. C. § 2601 et seq. (2018).

(7) Federal Unemployment Tax Act, 26 U. S. C. 3301 (2018); Federal Income Contributions Act, 26 U.S. C. § 3111
(2018).

(8) N.Y.W.K.C.9-200 et seq. (2013) (New York’s workers compensation law).

(9] National Labor Relations Act, 29 U.S. C. § 151 et seq. (2018).

(10) Patient Protection and Affordable Care Act, 26 U.S. C. § 4980H (2018) (employer mandate provision).

(11) Employee Retirement Income Security Act, 29 U.S. C. 1001 et seq. (2018).

(12)  “The #MeToo Moment” , N. Y. Times, https://www. nytimes. com/series/metoo — moment , {1 JG 45 5133 W] , A SC A7 )
LR GORHRE Vs ] B [E] 35 [2018 - 05 -31 ],

(13) 40, Richard Epstein, Forbidden Grounds; The Case Against Employment Discrimination Laws (1992) (arguing the
market would resolve workplace and labor market discrimination making anti-discrimination laws redundant, unnecessary,
and dangerous) ,,

(14) #l4n,29 U.S.C. § 152 (3) (2018) (excluding “any individual having the status of an independent contractor” from
the coverage of the National Labor Relations Act). One exception is that independent contractors have protections against
a few forms of discrimination in the making, termination, and administration of contracts. See 42 U.S. C. § 1981

(2018) .
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AR A PR AP AR A LR S BA B RE ) B e s Y — O S L 7E S R EROER
R GO R B I RE I IR A 2 A e AN AT 2 N2 0% BRI G . X R R G
FRWSE e TR H e X TAE R AT E 5 8 T (LA BOR R & TR EGE ) |
TN MEAE 2T PR TR o AP A1 37 it 2 5Ly v DU i IR 63 689 A o
PRI, I SRR BRI P I G 5 R B 2 A P

B2 TEA BRI S R B R HEBRTE AR 45 A fR 3P 2 oh o M, ST AR By AS 258
T RJER, FREAE T A T B 7 5 4 20 AW I RS 1A N g ) ARG -
ARG, SR ATZE T 3 Y B ok sl A RS 2R (Ca] BB Mk 55 Bl b i)
TR T BCH TR HE R IR 55 ) o i 3 J0 s BURF T Tk SEBiAL 2 32 20 1 H AR, 7K
BLRAE S HA A 1952 5 H UL P AR A BT ik A O o)

XD ZICE 2 BIR A N ST SIS B¢ LA SR BT A R R TR
FEH, XN A 45 Uber 1 Lyft iX 253 %5 /) 7], handyman/ handywoman , TaskRabbit #/1
Handy jX 28 H Al SR ¢ 12 IR 55 F 65 , ThumbTack 254~ NS AIHAD A4S AR 55 & DL &
Instacart F1i U1 GrubHub Y& GIRIET- 5 o TEAASCH S B 5, X 260\ 55 19 45 15 12 46
V-5 AR B TR D5 0 Sy R R R B 4y 22 B K A o kR A S AR EL R A
FA ST ARG AL, 0 5 2, IE A — 0 38 BRI B A S, L & TAEH P A B R
U7 BRGNS R LR T S BORAKIE R TE L B AR B 26 i AR
TR BRI R B A 1 ORI T —" FE— D ITBAT 7, SEEORAE A 3]
FLIE i R P PRI - -« -+« FEBE PR A A58 4 (1] — ST 1o, o) — S8 R SR W 2518 48 1) o5 —
J7li] A — S R R AR B S

W TR E TR KA /] RE S S EOH S E 05 R 7E3 [, B0m 7=
AL DRI AR A 1 18 B TN AT RE 2 R <5 1 SEAN A, D DR Ml B2 e e A T 1
FUI A 60 B X HE AT 002 (BB R 028 ), B 2 PR D 9 B A 7 R ML RA) A Lk Jl— ZX A

(15) My analysis is broadly consistent with Guy Davidov’ s “purposive” approach to determining the scope of employment and
labor laws’ coverage; however, he defines these laws’ purpose as protecting workers against subordination and depend-
ency while I have defined their purpose as protecting against the consequences of unequal bargaining power. See Guy
Davidov, The Status of Uber Drivers: A Purposive Approach, 6 Spanish Lab. Law &Emplt. Rels. J.6 (Nov.2017) ; see
also Brishen Rogers, Employment Rights in the Platform Economy: Getting Back to Basics, 10 Harv. Law & Policy Rev.
479 (2016) (a similar approach focused on an anti — domination purpose). Davidov’s criticism of bargaining power as
an organizing principle is that it is “vaguer. ” His reliance on ambiguous terms already employed in U. S. worker classifi-
cation tests and his interpretation of those terms in a manner that achieves his desired result belies this argument. Also,
I seek to remedy the perceived malady that bargaining power is a vague concept with my discussion infra. Finally, some
benefits elements of the American workplace social compact (e. g. , health insurance, workers compensation, unemploy-
ment insurance) that Davidov does not discuss would not fit comfortably within an anti-subordination, anti-dependency
narrative.

(16) In addition to limited protection against discrimination, see supra note 14, the U. S. common laws of contracts and torts
provide independent contractors with some protection against coercion and fraud. These protections are designed to rein-
force independent contractors’ freedom to contract with any individual or business, or no one, at the independent con-
tractor” s discretion.

(17)  Cotter v. Lyft, Inc. , 60 F. Supp.3d 1067, 1069 (2015).

(18) Id, at 1081 —82.
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PAEIR G RN ZSIE . X ATRE T BU™ E L AT 8, lan, s s 80m 0 LA
TR, [R5 2 TN ARARZE SR AR, LA R X A 37 4 4 e R i 3
AR PRI, X ] BE2 gl BEA PRIV & 1) 7 B ANP-45 o ISR B0 F ki € TAR
Yyt S B2 A (28w R 2 1 sl il AR SC R i M A B RIS S AR A AR
PP 2 A A S TP, i AR LI SR BT

FOE R MBS TE T, S AL RO 2 S 80" B 1 B B SE o A, IR T #a 2 1-
SRIBAE AT RO BORIVE . RS, C 28 th B2 | B ST R A RVRIA , 5 R X T i
ULEG IS R C Bk o ok Fof g RS U550 ] 1 224 JH R AT BOHLAA | 3% e Ak e o i
AT, AR BB N T X — AR B 251845 5 o 15 2, A3 tH AT 4 #R 48
BRI ) F1RSAR , 124D 1k I H 5 2SR A, fe Ayl RE A0 45 SR JE AN [R] RlIE 1% X L FE S
HATRESAHE AR AE5IE . J3— 5T, X — PG 2 (AR SR A W] 114 ] ST o LA 5 5 )
B P, B R P A e Sz AL 2 P e A DA R B 3k AT 2 ol BB i ol A BT R Ml A X
A B AR T, BRI S 2 T e B AL L2 <F TBRER 177 3.

AR SO AR A 52 161 55 T3 il 2 R 32 X E R F- 6 LA N 03 40 2R T T i 1) P e
JFtie IR I — RPN TR . RAFEHR SRR B AR 7 e LA iR 55 T
FERE BOR FAR ™ 3 — WA, (ELAR SC 8 A 1] 138 38 52 BAL B4 w428 11 SR P T AN S T 48 o
W75 WAON, EFRGHETEEY ZAELAF 6 TR N R RISM M SR BLRT , i Tk = 5 78
V-6 TARE NG ARF AN BE ST , PRt o 2 B 5 Bl LAGE O A3 ks 52 2 v 3k
FHRIFRIA 45 o

F— TSN SR E TP RIER . BRI IR AR L 5 2w R
FPEH) TABEOL . ARAEIXBEAG B0 , R UG I A ) 3 6 AT 2 Rk A i
PRt asie . EH AL 2015 AR —IE 3P 5 a5 H L - B (Alan Krueger) K¢
L TR S I 00 ST, T SCUUR X — AR i

S RIS IR E R SL Ml R BRI — R SR [ 55 3 1 SR
— /RS AELE ST MO 23 SRAH S B TRl 2 0 T2k 5 22 TR A i R NI A5
Wi o IHB PP — )2 M IR, IR AR BA B RE ) sl = WU BE
TR o

B = AR 3R AR E R E A S MO S A  RRE BRI T B E o X ER TN A
% H R R, 4 B A T B LR AR (E A A R SE RO 2 Ak, B RIS 17X — 4
I R JRITT o

R AT =FB A PR ALAG T 5, 28 PURR RS $ ) — A BORBETTS e, B 2w, (H el a]
AR TN 2EMERE o B 1 ORI A 5 25 R I B 9 e I AS B 2306 2 1) L s (I
R MIFRZ o EFARUE" ) o FETHE T I RERY H AR , A0 70 R 2 ik — 2R 3 BOR e 51
T AL, — 282 56 [ RlA R X B St s AR R T 5, 75— SE ) SR — SE R R A

(19) Seth D. Harris & Alan B. Krueger, A Proposal for Modernizing Labor Laws for Twenty-First-Century Work: The “Inde-
pendent Worker” , Discussion Paper 2015 — 10 ( The Hamilton Project — Brookings Inst. Dec. 2015).

.10 -



XEFETZF" P oAb R0 1R A

Tio X4 H 2015 4 Harris-Krueger J5 58 AL AL, (H 2 @ {1 — 2247 i (ELAY
BT %

— LA ZEGEM ST Aok

(=) FE AL R ZH T apt

TESEHE, X3 i 01 5 ML AR E R K — R AT T A Sk R R,
“PRET R R (B ANk B s T B ) st RIAEAR H 0 2 bR I 10 25 1119 6 2 5
5 BT ANR] BB AR TR 517 Z RO K BT A AR R PR Al AT T AT RIAL
AR ZFRIF AN . X—id e 23, W25 TR 035 07 (149 5 S J5U0 RAR 7
HKHE -

XS IR 2R R TR IR A 28— R I BR 1 B AR LT AR B R T e
U AR Z AN, RZH57 8k Mk #R AR 3 S anfr xf TN BEAT 02K ikBee 2
LR T DA EHN (E i SRR Sy FAB A AR G A H AT BE R 200 ik 2 HL )
AR BT BEA ARG It s 52200 1T, 500 AT BOR i 2 2 25 3P X SE AU 2 15 4+
Bor 2 H Y, B Ol A RS WAL 2 FI 2 57 A0 L 10 5 2 s e o AN [ A P 3 i
Ao ffp DR 5 SR R AN ] P AR (R IR AR AT 175 18 1 3 2 M ECR BGE,
1172 i i AN B ANA B A RSB 2N o

LB AT B # E  d , BOA AT AT — AN IR ARSI B PR PEAE T, DR R T
PAE o A I AR U R A G i i 2 1 45 1 R AE A, i AN 2 SR IR T
FEMFIENR . BIREA G — s RN, (B S5 P& — A~ s LA P Z AT RE R T4
KA HE H o X —%E BRI SCBC T, ZJ05E M), e X Y4521 ] AE BB A M Al
MAJE WA . ARIRS7 8k Sk MBGE RIS TR B Biln, ol d e
T TR0 LS HIFHBR A BRI A UL A R 2B I A B 125 D BUR 3R A%
WA B AT T R AN RAT o BEARILBA T Z AR H 1 8 4, € Bk
EHREE R R R BRI TIRBik? R Bk o, BURRHEBL G ik 1A 2L 5T
W (ER AR TR T Z B R B AR P 0 T, ARG o — 159
JE R T HAGHBL

TEAN OB R FIE R TR, 28 — IR AR B0 , 56 [ A 55 shik (il i Bk
TEVEALJi 53" B 3 Ih T 25 S A IR S AR A o 80 — bRl al DU T3 e ikt
A FRERIPR AR 0 o A, A FE A FT AR A S P 2 L R R N R

\am

(20)  For a helpful discussion of the origins of these tests, see Richard R. Carlson, Why the Law Still Can’t Tell an Employee
When IiSees One and How It Ought to Stop Trying, 22 Berkeley J. of Lab. & Emplt. Law 295, 302 =06 (2001 ). This re-
lationship between common law agency principles and coverage rules for labor, employment, and tax laws is not inevita-
ble. According to Mimi Zou, in China, adjudicators determine whether employment relationships exist for employment
and labor law purposes using rules that are different from those established by agency, tort, and contract law. See Mimi
Zou, The Regulatory Challenges of “ Uberization” in China: Classifying Ride-Hailing Drivers, 33 Int’ [ J. of Comp. Lab.
Law 269 (2017).
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XA A T T SRS — LIS A L o — AT LAY 0125 8 S BE % 15 BT 22 [
E (1B b g Y (U R S e S P R MW ST vl S AR

© LA SR 55 Al r# (SE ) 7

» TARRA A —E BT IR RE (CRRR AR ) 7

- IR TSR B B TR AN s 5 AR AH BB U (AT ) 7

s TARMRIB e ik o e £ TAE R H3E4) 2

- R UE T SR EA K ABICRIISER GRAME) 7

© R TR BOE TAR R AR A AR (i) 2
MR A ORI GBR BRI (B A 2 W R AT 5 R A A A (R A ) 2
MR B BRAIE R TR s KR A 9% (L5 # ) 7

S AT RAVAMAIC E S TR E— R GOCR (FfEE) 7 Y

AT AR 7 TSI R 28 =R IR, R T DR RO T A% 1 ] i S AR
N IF AN ) SR A7 AR ET R BR BT AR SO ST K
BURT, NHIBCREA ™ R B A A B SR = A T R w8 A BN B DA L 7 o
BOREM LA AR 275 Al LU JiE B3) 7 22K INF I) 19 56 R A RE i A2 R AR 225K
CRF 125 1 210 56 [ A URATAE 19 ok R JEAT R I ) 7 B3 T Ay A AR A
IRRATFEEENS ? BZ [ 5E 1945 TR A0 I BRI AL 205K 2 DA A2 007 9 EMUAR S AR E
29 WERBOTF AR 2 ERET HEHAE LTI N B R 28R F o TR
(OAID e PV EFE GRS £3 S PSS é

XS MO T 5 AR (9 e R RS , AP 2R DR B4 1) A S I 2598, 56 i Rl A
AL EPERU . AR A PR R % 5O R 57, OF A A I R R W e B 2
CPSTARER T B AR SRR AT 47 RARIEE (R T RARE L) A E T e
. BT |55 P RF AT 22 78 AR — 26 Y 7 [ SRR SR T T IR, B T AR B SO B R &=
ERE BT O T2 R 7 22 AR LU B PR TSR OO s B e R B R 2
5 DU BT HA B Oy 2ok PeE .

(=) R AR 28] Ak Kb R 5] K 6 kA 15 A

AT, FA A NARGS B T T s TSR T PR AR TR e B M )
WA B i SE M 2 f AR A PR AR IR 55 B9 2 W) (I Airbnb ) RS & (201 Etsy 8
eBay) fESC[E 5| A T — ZR 5 Wi 45 I, (HGE #1555 shik ol i ML i b A7 O e I 10 2%

AR TG R UEFE LR 6 2 /] 5 Hoph sr Mok B 2 18] 1 45— 1 5C R 7 Jm 19 358 1R

- H

(21) Harris & Krueger, supra note 19, at 8 (Table 1). For a fuller discussion of the various worker classification tests, see
Orly Lobel, The Four Pillars of Work Law, 104 Mich. L. Rev. 1539 (2006).

(22) Organization for Economic Co-operation and Development, Non Regular Employment, Job Security and theLabour Market
Divide, http://www. oecd. org/els/emp/Emo2014 — Annex — chapter4. pdf ( Sept. 2014 ) ( describing some Western e-
conomies (e. g. , Czech Republic, Estonia, France [ in selected circumstances ], Mexico, The Netherlands, and Portu-
gal as employing statutory presumptions that essentially establish “employee” status as a default condition).

(23) Harris & Krueger, supra note 19.
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DL PO IRATIAR b AT UK HAR g by ~F- 65 0 57 DOl 5 FIB& 2 R = R )
B—H KRR =MRARPIE 0 ELCF GO T — Ml RIE, 8 W e EEH
REFHLE AN FIRRY U FHE R 1 65 408 B O 2RSSR AR S5 , i ansfe A %,
PSS B WIIRE o A7 Ml B — I % 56 A0 = A 95 0, Ak Sz Mol 3% i B
S bt B ZER B AR 55

L RA[ 5 &4 AR IRBEFI R AR R

“HARRME R M E G R AR, R R IR A IR Z e . 20 Sr A
AL IR Py 85 7 iy 2 308 RGBT 14 e 2537, — WS SIaa A, 2k 7 Ml 2 st vl LAt
FHAZNT IR Fr e 5 A AT TAELAR 95 OB . — 268 &5 (91401 Uber A1 Lyft) ] G 2x 3 3lpff %
IR PCE B AN S ML 3, X B O, k57 Ml A PR B — S8 RE ) —— DA R i 2 4 X
M —— BRI S5 B2 o ARZAOL , Sz Mol n] DL B 250, nst B B IR
S5 R B AL, LLBR A AT e e 55 i B2 201 o 4, 7528 m1L R X, Uber 25 3
BT LATE R T i A — B, B 08 2 KA B — WU R R 25 R T 28 3 B3 ¢ (Bt
FIEALE ) BT 20 TaskRabbit i TAF A G2 AT AT 7 MOl 25 78 8% 58 vh EA T L2 i e
T AR (HARESR AR A BYBEAR 55 o

AL AT T T 2R R =R A LA LA S s2 4518 S — 250, Jig
U 5 S AN RT3 L™ A Sz Mok 19 TAETCBE AR LY 5 28 w55 F oA i) sl ik g —
oy BANFEA ARV X — 451082t 5 PP B T FIPLE) Uber, s AR 3A
ZBETH T LY Handy —FEGIRIE R 14T o X6 h 7 Mol & AR IR Oy — R 1 28 ]
TRBEE RSN, 26 " AEHERE, V2 A Mok 19 AR A THERERE , Bl dn
BYRE FTH R Gk Z TR T R E B H AR . HIRA A IS, B andr A I T
FANTEYNI, 33 LA R (4175 00 5 A 584 5% (H 2 Praa A7 HEI T, DR 23 37 Mol 25 L-F-
IR EAR Ao UL, XA P SR, A7 Aol 25 320 3 Jie o

(24) For a fuller discussion of these underlying facts, see Lawson v. GrubHub, Inc. , Case No. 15-cv-05128-JSC (N. D. Cal.
Feb.8, 2018) ( granting summary judgment to GrubHub) ; O Case No. 15-¢v-05128-JSC (N. D. Ca, 82 F. Supp. 3d
1133 (N. D. Cal. 2015) ; Cotter v. Lyft, Inc. , 60 F. Supp. 3 d 1067, 1069 (2015) ; see also Charlotte Garden & Joseph
E. Slater, Comments on Restatement of Employment Law ( Third) , Chapter 1, 21 Employee Ris. & Employment Policy
J. 265 (2017).

(25) This rendering and analysis of online platform companies’ work relationships is generally consistent with that offered in
Garden & Slater, supra note 24, at 289 —94. The online platform companies would likely dispute this characterization
vigorously. They describe themselves as technology companies whose role is strictly limited to creating a market in which
customers and service providers connect and transact business. The European Court of Justice rejected this argument in a
2017 decision, and I am not aware of any U. S. court that has accepted it. See Natalia Drozdiak, Uber Dealt Blow as EU
The online platform companies would likely, Wall Sireet Journal ( Dec.20, 2017) , https://www. wsj. com/ articles/uber
— suffers — blow — as — eus — top — court — rules — it — is — a — transport — company — 1513760472.

(26) 1 learned about this new opportunity from my driver during a recent Uber trip.

(27) See generally supra Drozdiak, note 25 (the companies argue they are technology firms, and so the work of their associat-
ed workers is not integral to their provision of digital services) ; see alsoAslam v Uber, [2016 ] Case Nos. 2202550/2015
& Others (Emp. Trib. ) (Oct.28, 2016), slip op. at 27 ( “it is, in our opinion, unreal to deny that Uber is in business
as a supplier of transportation services” ) , https://www. judiciary. gov. uk/wp — content/uploads/2016/10/aslam — and

— farrar — v — uber — reasons —20161028. pdf, fz T iJ5[n| i} [E] [ 2018 - 04 - 157 ,
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F=AEHENFECT — DA KRR RIS S MOl 5 R 5 28 m)Af S A e 5 o %
Jrs B T RA/ B A o XTI A ], mALE A AT A s BT A T
T/ TGS , TAEN SV I A B TR A i & R A TRA M X 5
WSS, TAEN 25 B OB A i, 530 B TR 1) 1 4 0 Al , 589 25 e
A Z o SR, X 55 A U 5 28 Rl SR IE AR RE T UM AR ¥ o LA, IX LN IR
A F BT T N7 MMl 5 il R 55 B 1 GPS R &8, A KAE T AT T A, &
Z AR IFAREWI B 15 R 53 sl SR B R I B o T HL, IE AR SOR R E
F, A5 R e A 55 P I TRl 7 W REJE X HZ N R iy TPk SCRy g ke . 1k — A
RN NZEF G, SO I T RS .

2. K A MR

TELRAT B BN FIAS DU D Bt S MY 55 B2, 30 B o 25 S AN A — s L 31D 2 )
FEAT AT M 28 P 5 28 ) T LU B 38— B 56 2 & AT T, L4 S Ml
A, AR e B B (A9, AL R S5 0 A i P A8 R XU VR FTHIE @) o i
S 2 BB R B2 RS, LEBUE VRO MO E O SS Bt . X SE R G2 al LAY
W ML BIAT o B OL T X LE P T RE 23 )™ AE — 285 2R s & IS
FEZEIRAR . WVFRE AR, — 20 5 20wl REAS DR JE 01 %5 3 ik HE I AR e P 4 16
(4 55 18] AR N B ST O (BB ARSE D) o A B, et 28 = e b sz Mol 2 e
H OB O B i Y

T3 Bl AL ECR 1 BEER - & — S Sr MOk 3 56 2 s 2 BT, Al sz Motk
TR A ATORE i LSRR ) B SRR 55 o 5 22, AEAT Al Inpfeg, Lyft w]#LeR TaskRab-
bit el ZEUE AT RLEE 0k R[] /NS AR SARAS A T AR i — 5 58 S e T AT
H ORI, G 5 B A R TTATI . JXRRAE , S Sr MOoll & T LA P 3l th ()
i) BOAL A PR BT 8], Sl 55 B A RIS YRR TRl BE Ak . -5 n] DUE/R IR BLE 553U,
B Sr Mol 3 e TAR AR A TAESCHAL T AR AR okt Z 0t F 50
A A e s MO 7 R B — B A AR IR )2, 7 2 5 1] B sl /e 28 3l 875
SR, AR, 255 b SRl Bk = Pl AR . P 75 1K 1AT 5 3 e i AR 58 AT 55
TSz Mol # BEfE A EDEMATT-5F 62 R 5 LA A R JE IR R A E R

S& FETE AL I 23 JE M P A TR —— R A9 R AR MR AR N B3 A ) 45
Hil——5 X —BIHTA 5, H Hal i X PSR 20 il DU A — 2P R 522518
B ZANERIRIE ST MO RIS 5 A R Z 8] (958 R BEAS R AR, A RO . X
SRS RER R AR BIPRE o TR XS AR | A I ) A AR Ty S i A 5 DU A 4 e

(28] There are online platform companies that represent themselves as being little more than professional match-making serv-
ices; that is, the platform simply creates the opportunity for connections between workers and customers in return for a fee
and plays no other role. Upwork, a platform that serves this purpose for skilled project workers in the U. S. | is one exam-
ple. See www. upwork. com. I do not mean to imply that these claims are false, or to endorse them as true. They should
be subjected to independent scrutiny that is beyond the scope of this article.

(29) For example, all Uber drivers in New York City must be licensed by the city’ s Taxi and Limousine Commission to drive
“black cars”. Drive with Uber | New York City, https://www. uber. com/drive/new — york/ ( Uber corporate web site’

s description of the requirements for its drivers in New York City). In other cities, there is no similar limitation.
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A AT LA Aol A 500 L R A A R R A I ] SR 2
(B g 06 AR TRt B SR 422 ) A1 245 21 e A HE i 35 A A B i B e i
T 2R (EBA FAR G IAHESA ANE RIZR I ETR T ) , DUROR AR X L 2 HEE
PR I HA AT A P A o 57 MLl (8 2 R AN ] 1y, HeA 0 22 S A T4 o
XA R IEPFAE 245 — MR G BE5IE 7 5 ML TARE AR A B o

3. RHESH B IE/ FHk

WAL PP - B RAR IS —E QS FERZHAFIL T, s Mlk & 7EBRE 19
I ] B AN R HUBE S B F B A R AR S N, AL R S 47 Y Uber
I Lyft BEAFEIY o fE4E52 i — I AR BEA 35 00 Rm , RIFLOCH] T4 KA Al
BB o 2B i , 2 3 5 n] AP s A Rl R, S o AR ATk
TRIETZ 20 TR, BB AR T SR A F . E# 25— Uber mIHLIFRIE
— R AR I T A—> 2 R G TAR O T ik & N B T, Bk
AL BELAF G LG 6 5 T 2 HER IR FIE BC 2 LAY )

TG M 7 TARF R TRIR 38 i ok e £ 1A . X TR A
WHEME EFRE R [FRE, TR ITOC R AR A e T8 AR X 0 p il A,
1, AL 5% 8 v AN REAE [] — ik B [a] ik i T PN BRI o BRAR AT L8 1A 2 — My
(B =100) TAE, 85 F 5 2wl a1 LU 2 58 T AR T eI i T8, {HUK 26 40 8 2 HE R
RETEAL S AR BT 5 FHRYAE E TARMRISNEEAT o AT JRe 63 AT LA [R) S A5 0 Y R
FIEHTAE DY PRI, XX — PR 7 S T I 8 TR ST R BRI Z 18

(30) This is not a mere “flexibility trope” as one academic has argued. See Benjamin Sachs, Enough with the Flexibility
Trope, On Labor, https://onlabor. org/enough — with — the — flexibility — trope/ ( May 15, 2018 ). Sachs misses the
point. When, whether, where, and how an employee works are fundamental elements of employer control that are a sine
qua non of the employment relationship. These fundamental elements are missing in the relationship between some plat-
form companies and the workers with whom they conduct business. See also Cynthia Estlund, Why Flexibility is Not Just
a Trope, On Labor, https://onlabor. org/why — flexibility — is — not — just — a — trope/ ( May 17, 2018 ) ( rebutting Sa-
chs’ s argument on other grounds) .

(31) Some platform companies ask their workers to sign up for “shifts” during which they are “on call” for work. See e. g. ,
Grubhub for Drivers-Managing Your Schedule-Scheduling with Grubhub, https://driver — support. grubhub. com/hc/en
— us/articles/115005730843 — Can — I — deliver — without — a — block — ( describing GrubHub’ s “block” system which
is encouraged and incentivized, but not required ) , fx T 37 [ B [A] [ 2018 —06 =12,

(32) I can’t confirm whether the same kind of relationship exists among other competitor platform companies in other businesses,
like TaskRabbit and Handy, for example. In Lawson v. GrubHub, the court’ s decision indicates that this kind of relation-
ship existed between GrubHub and its competitors. Case No. 15-cv-05128-JSC (N. D. Cal. Feb. 8, 2018) (slip op. ).

(33) Diana Farrell and Fiona Greig, “Paychecks, Paydays and the Online Platform Economy” , JPMorgan Chase & Co. Insti-
tute (Feb.2016).

(34) American labor and employment law includes a doctrine known as “joint employment” which addresses the circumstance
in which one employee has two employers. However, in every case, joint employment involves closely related employers.
See e. g., U.S. Department of Labor, Wage & Hour Division, Administrator’s Interpretation 2016 — 1, “Joint Employ-
ment under the Fair Labor Standards Act and Migrant and Seasonal Agricultural Worker Protection Act” (Jan. 20, 2016)

(‘explaining joint employment doctrine under these laws, withdrawn June 2017).
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e, X — A A AR GF v I T S8 A TN 40 283 I T Il p PR . ARl B SO e g i
FAEGEE, ATEI, 1A Z 45 17040 57 POl & ik 7 B v B 4y, P R 32 3 Bk a7
M35 00 J B3 B0, LA KA R 2R AT DA SCREAT A — s [R] B S PR By o ZE KA
X Al ae A A B R A SO R A A . REN, FERZEUE 0T, K EE
AFF A EURTRAT AN 0] fiff e 25 7= AR BT PE 2508 B TR AR 20, B 2210 S5 45 S e o i
Al B, B A 2R REER A T LATEZ2 5 rhid FH A BB 28 o LAk, 3 2Eilint 1
WA BN 2 22 R A BR R AL DR SRR , 25 R BOMI AR AL, DA ™ A A R
Jake

(=) Bty 5 R

T AR M 20 A EEN AR 55— e R E R R
IR o AR S, A BT AL AV E AR U e o A SRR e B — b Fl ok
ST = S AR AR R AR A AR R e o 95 S TN A3 2, I R 2R o AR 1k LA
SN anAn] b 2 e R — i R i, BITEAS [Rl32e e AN [R) w324 DX B > A ] A 3800 3 i B
FETR] R T T, 3 I XA (A58 A HE AR R e 1350 36 0 3 Xk ) ke 114 A Aokl & {1 T 2 X
TS E 45 R R G BB, AN IS X HE— e 5 R 78 70 R SR A 0 AT, A 2 ik
BAER A T2

55 AR I AR Bl = BB YRR A SR ke = AT D0 P S i R A S B
M YOG R RAATRT o BXFPE LT, 38 R 28 0 TN T iR 0 2 3 i
RMSTARERT o AR ELAIEOIPE AR — 2o R A AR T R i T
FERIERE, T T AR 2R EAIGE N 2 B X B — A4 A5 IR 45 B, BV 53
A 7 A A T SR B v 8 95 B ) AR o

(35) Compare, e.g. , Stanford Taxi, Inc. , 332 N. L. R. B. 1372 (2000) ( National Labor Relations Board appointed by Pres-
ident Clinton holding that taxi drivers are “employees” ) with AAA Cab Services, 341 N. L. R. B.462 (2004) ( NLRB
appointed by President Bush holding that taxi drivers are not “employees” ). Compare also Federal Express Home Deliv-
ery v. NLRB, 563 F.3d 492 (D. C. Cir. 2009 ) ( delivery drivers are not “employees” ) with Wells v. FedEx Ground
Package Sys. , 979 F. Supp.2d 1006 (E. D. Mo.2013) (delivery drivers are “employees” ). See alsoinfra discussion in
Section III for examples involving independent workers.

(36) For evidence of massive misclassification of employees in the U. S. , see U. S. General Accounting Office (GAO), Em-
ployee Misclassification: Improved Coordination, Outreach, and Targeting Could Better Ensure Detection and Prevention
(August 2009) (“GAO study” ), http://www. gao. gov/products/GAO — 09 - 717; Lalith De Silva, et al. , “Inde-
pendent Contractors; Prevalence and Implications for Unemployment Insurance Programs” , Planmatics, Inc. , Prepared
for the US Department of Labor Employment and Training Administration (2000 ) , https://wdr. doleta. gov/owsdrr/00 —
5/00 - 5. pdf. See also generally National Employment Law Project, Independent Contractor Misclassificationlmposes

Huge Costs on Workers andFederal and State Treasuries ( July 2015) ( collecting misclassification studies) .



XEFETZF" P oAb R0 1R A

TAES Tk 2 S (VF 2 AU 0 88 BBRRSAS , AN e IR W8 InBIE 3% 2% b O e A
NI, B B AL Y Sy B AT XU, T i B0 AR, S S R 22 4 5 gk i 7 i )
RSN, JiE T8 X YL A L A R A R 3 10 A BRAG Bd Sr A BU R B —— il L A T 5%
WMFFHR R LA NG B LK LML R GBI R L H B X
X AT RERAH A S o KIS AR S 2O A SR AR, ] A AR A I AR 1 2%
Je R DL, AT LR 5 G s e Ik 2 Jf AR %)

FES5 BN 1 R E = A ATl e A R AR — P 25 SR A AT
b, i B35 S A R 2 I B RS 25 5 T RE S O AR 25 AL DX ) A B Tk
SFARRAT AP AR ST MO B A2 R g 3 R A A R M A I 7 A A AR ) 57 B0 ) AR
W RE ol A1 TN AT EBITDA U0) gy 25 558 00 R AEAE T, WRETE BT AT 37 B4R B (a5
— TR FE U  HFAE LR 528 w0k S Ml 3 VA28 D i S R AL BT RERS 1Y 48 R ik 30% 119 55
B A S T R AR AT EORTELT 6 24 W sCHAGRT 4 AT Ml K 7 R L R 7 26
IR GYRIAT A R AT RE 2 A QBT , 5 A FRFN 205 B W0 55 B¢ U A B A £ 58 WF S AT & vh
Fe B3 T o™ b R T R IR 55 A5 4

ARIEEALE 2 RAAVRIA (BB B9 AR BBUR PRIEAT A ) XU B A A S
XIRE RIS RS0 T 20 SRR 2 MR, A AT AT BE 22 52 3 I 55 5k AR, tL pE B
TR R R B CBARAY ) P2 o A e, — 28 = SR BRI X SEIRn FiEhL M
8%, DR A A R RO P8 11 7 B AR 1] ) B 2 D AR A 35 A HE X A R ) )
o, BV R R o P AL R T REZ B BBE Y o i AT AR AR VA - I 55
) S A B b R A S PA AL T AN S DR L R A L 8 58 B AR 7 ESG I, F

(37) A traditional economic argument has been that these nominal costs to employers would be passed along to employees in
the form of lower wages. Krueger and I responded to this argument in our paper as follows; Research has found that 80
percent or more of employersminal costs to employers would be passed along to employees in the form of lower wages.
Krueger and 1 responded to this argemployees in the form of lower wages ( Gruber 1994 ; Gruber and Krueger 1991). In
addition, the lion’ s share of payroll taxes are likely to be shifted from employers to employees because labor supply is
more inelastic than labor demand. Harris & Krueger, supra note 19, at 25.

(38) David Weil, The Fissured Workplace (2017) (explaining in detail the reasons for the disaggregation of traditional em-
ployment relationships) .

(39) GAO study, supra note 36 (collecting studies of construction industry misclassification ).

(40) This is an acronym for “earnings before interest, taxes, depreciation, and amortization”. EBITDA is one measure of net
income, and therefore, a company’ s financial performance that is used, in some cases, as part of a formula to determine
the valuation of companies that are not publicly traded.

(41) Karla Walter and Kate Bahn, Raising Pay and Providing Benefits for Workers in a Disruptive Economy, Center for Amer-
ican Progress (Oct. 13, 2017) , https://www. americanprogress. org/issues/ economy/reports/2017/10/13/440483 /rai-
sing — payproviding — benefits — workers — disruptive — economy/.

(42) Some U. S. labor and employment laws can be enforced only by government action, like the federal Occupational Safety
and Health Act and the federal National Labor Relations Act. Other laws can be enforced through litigation by a private
litigant relying on a private right of action, like the federal Fair Labor Standards Act. However, a large and rising number
of U. S. employers require both their employees and their independent contractors to enter into private individual arbitra-
tion of any claims of statutory violations that otherwise would be subject to private rights of action.

(43)  Under most labor and employment law statutes, misclassification alone does not constitute a violation. Rather, the litiga-
tion or government enforcement action would focus on the failure to obey a law’ s substantive requirement-for example,

paying the minimum or avoiding workplace discrimination.
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(—) kAN e 64 B Z et

TR G 28 m A ST MOlk 8 i SG T BE , 1 28 T B 58 [ 97 3 ) B Y
—/INERAF PTRES N3 o TEFRATT 2015 4E & KA SCEH, s S48 FIEH ARG ] Google 15
H AR A A 0. 5% HySEE T ATETELT- 64 5 LAE ATEAG I,
Uber (/) NG 5 4 26 B T A HoAl - 5 28 WA DAl Horp GrubHub A1 Lyft DUE K 2281
BRBEHS , bl T =AY

Krueger F1 Katz 75 [ J5 A5 HEEUE T 0. 5% MALE{E 400 2016 4R, JPMorgan Chase
Institute [J3% 7 /K ( Diana Farrell) FI4% BLA% (Fiona Grieg) 7341 7 4UH 1 40 MATIC %, XI7E
L BATTPNFEIE 573 F 67 B LA N T T A 0 e A, 43 1 284
W7 BRI, BT BT PTG (1 #2015 AF sl T 42 3 Mol B AN B 6 B R AR L
M1 2013 4EH1 2014 4EPLEE T I TR PRI A , 2015 4F 1 2016 4F FAR4RRHE K
B  HAARAR TR S) g F 2016 41 6 J LAJG Al RBARSLIG K, il IR, FEZT- B 10
58l 1A B AT TR E2E 573 IR 0.5% , REA—EmiRZ . Uber fixil IE7E
5 [ —2U 7 et A A AR R m AL, Lyfe 1] B R0 6 2 w4 HR AR B9 m AL 4 At
g, UL ERRh R IR, SERORAITELATE 5 2wl EAT I 5510k 1Y 53 TR0 3 B R g
T TR o EAHAT Y, 2 [ 97 TE97 Laeit ks 7 2018 4 9 J gE47 5 4 , JP-
Morgan L BRI FEAE R, 50K i — PR /RTELOT 6 40 1 T Bl 1)

(44) Harris & Krueger, supra note 19, at 10 - 12.

(45) Id.

(46) Lawrence F. Katz and Alan B. Krueger, “The Rise and Nature of Alternative Work Arrangements in the United States,
1995 -2015”, NBER Working Paper No. 22667 ( Sept.2016) ; See also generally Jonathan V. Hall and Alan B. Krue-
ger,“An Analysis of the Labor Market for Uber’ s Driver-Partners in the United States”, NBER Working Paper
No. 22843 (Nov.2016).

(47) Farrell & Greig, supra note 33.

(48) Id. ; see also Diana Farrell and Fiona Greig, The Online Platform Economy: Has Growth Peaked?, JPMorgan Chase &
Co. Institute (Nov.2016).

(49) The latter study is expected to show a dramatic proliferation in the number of online platform companies.
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(50) Harris & Krueger, supra note 19, at 22 —23.

(51) One illustration of this horizontal equity issue is a recent conflict in New York City between Uber and Lyft drivers and
their companies over minimum wages for the drivers. The drivers have petitioned New York’ s Taxi & Limousine Commis-
sion for a new rule, but the New York Taxi Workers Alliance, which represents traditional taxi drivers, oppose the peti-
tion because it is focused only on the ride-hailing companies. See Graham Rayman, Uber, Lyft drivers in New York City
launch campaign for minimum wage, N. Y. Daily News, Mar. 20, 2018, http://www. nydailynews. com/new — york/
uber — lyft — drivers — new — york — city — campaign — minimum — wage — article — 1. 3885907.

(52) Harris & Krueger, supra note 19, at 22 —24.
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(53) See infra notes 61 —74 and accompanying text.
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(54) Elizabeth Kennedy, Freedom from Independence: Collective Bargaining for Dependent Contractors, 26 Berkeley J. of Em-
pli. & Lab. Law 144 (2014).

(55) See generally Miriam A. Cherry and Antonio Aloisi, “Dependent Contractors” in the Gig Economy: A Comparative Ap-
proach, 66 American Univ. L. Rev. 635 (2017).

(56] See supra notes 28 —29 and accompanying text.

(57) Unemployment rates are significantly higher among American workers with high school degrees or less educational attain-
ment than those with bachelor’ s degrees and post — graduate degrees. See U. S. Bureau of Labor Statistics, Employment
Projections: Unemployment Rates and Earnings by Educational Attainment, 2017, https://www. bls. gov/emp/chart —
unemployment — earnings — education. htm. This is one indication of a far larger supply of lesser skilled workers available

to employers than more skilled workers.
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TAATXE & RIZE AR AR o P, V8 22 57 DALk 3 F— 26k 7 7R 4 i LT 30A
FIEMA R %8 AR RB IS 4R B S0 8 TR At 22 3224 H bRk 5 Rl

3B RARIEILARAILMNEE

Al A A BT RE 7 T BER R T HBUA RE T, X 6 T Ablb e F AR ARSI PuAT H:
VEFRIIRETT , & ARV ML IE N T e A s KRB T L2 Aol Bk . B i A i
JEIEMEFE TSR . X LEpb ] RE9 Kb = TS RE AR L BIE 5 4 I 34
R AR R AEAR, AT RE R B B E A R sl (A A 1 ok AR 5 20 45 LA I A g
REDEALZ , FTREN B T sl s 058 MOl st B WA sl R E 2, T RS S A3 ot
FHRAMBIENY 5K o TCIRNAUM , X LEPIHAR ] LADSE olb AR . s A 22K
TR A8 PR UL, 3K S8 RS R DR Al AR FH X A 451 2 1) IKURS: LA AR T 3R L2

ST AN AR A R R ST MO 25308 TGk 3RAT 780 1 B AR &% T g T R ok n]
RER A DT )0 5 B AT A AR IPUTS EERBE I (R A8 R, IX 88 TAR N L 2 A B ix sl 2
o QRABNTRERS 1A T 37 1] , DI LR Ay (Ol S B P ) ) 8 ke ) o R R AT G
TARKBIGERE . AEA TARMRTR T, WRX 28 TNk = X SEHEAS , R AT T ek A
HH o T 32 A e AR AR X i 2 T 3 o 8 AL I i B R T T PR . il
ARADA AR I T AT ATEBA WA IR D0 T Fil H o (o) A5 i o (o A 7
RS, TS AU A TAE AT AR P A T 7 7 s VA T TS e A

PRIV R B BE R SO B AR AN I - it 20 4 R 5, o n] BB sk = 3

(58) Laura Zulliger, Which Industries Have the Most 1099 Workers? ( Sept. 10, 2015) , https://payable. com/blog/indus-

tries — most — 1099 — workers.

.22 .



XEFETZF" P oAb R0 1R A

P ZR AR BRI . 1 TSR ERCE M A T8 LA S AL S AR AL LT 1F] o 5 P
KM, S H RO O AR & AR R T 20% DAL T IR 56 FE 2 5 Y R
PR B T 6% LA 150 78 20 42 a i B 75, — Mz 9 B BHcE TREA 2
R A L | TR A S R [ 21 40 R S AR Ak, s R e — ) B
b 60 RAYREAZL TP T B A 14 SO, AL 5% B R AR A 8 RIE L AR R
il 1 X BRI AR AR B SO — o o AR TR T8 A 3% DRk e AR Ak i 52 291
SN AT ST A ik L T S A T WP S A (DA 4 Bt 3 P 35 P R 5%
AP A8 3 TR S AR AL R, AT Ttk 2 WS S A A S AR T 8 ) AT A

4. RE T A5 EMR AR BB 5>

TENAHE ] — KA 55 15 3750 B O 0 LR AR ok 58 X 264T: 55, A 2 LUl &
Unful e € NIRRT RE ST o ARLEINELXH5 0 DR AR LE B0 A 15U BIIRAEA T ik BE T
1 T RERSSRAT AR Pt S B B EUR i 52 3 , e 5 TR HAM 9 TR E . AR —4
IR, BUR BRI TN AR A AGE AR PEMUE Z i, DURIIE AT T ] DI B4 2 52 2y
AR g PR BEAh, AERAT& B SIME AT — I 1, BOF TS AL H P RUE Z
Jeig Hean B2 . (1) TAE N BAEARSE 95 3 il b i B HL 05 55 I 55 i AU
FR; (2) TR TARGEA IS , 4 Bk = K B il 4 5 (3) TABEA 510 BT Ik i 2 A
PATA R HAL 55 B Al o5

MK A R A BEWLSE , — 287 7 R A0 7 Ak 57 Ml 25 mT REAT A2 98 Y LU RE
BHEBRAEE TR I Z S (HR AR AA S o (EARE IR, KR T A L RERS Tl
R 220 S MOl 2 Rk 7 7R B R AR IR TR A 2 I R 51 SIS . A, E
ANZEIE AN 12 MR 58 ] R A e % SR A i A R R AR B Bt B[R ARE 432 37 2 7 DIl 25 A1
ST RELRT o A FRATEIEE , SH O TE B BE T) , R AMNTAES FE i o a7 Al #7328
Iy A i TRl o) 25 JE H Ak = A IO RE T TN

= SREM SO E B T 2885 BUIR

GrubHub 437 F 2004 4, Uber 57 F 2009 4F AR E 70 SEE ALY 522w AR AE Y
JEIRAL . BRI TG TS AR SC R B BRI ] AN TS 2 . U AN, 56 B AR
HFIFE B FISL LA C A LA RIS 18] R figp BRAS SCRI S 14 ) A1 1] 2 o 1 A ]
FEME R HXEE RS MR B, AR, TG0l 37 Ml 2 e AL AT 9%
TCIEE , - 3 2623 w1 37 BT T s 64 1) T8 — 5

(59) Compare U. S. Bureau of Labor Statistics, Employment, Hours, and Earnings from the Current Employment Statistics sur-
vey ( National ) ( Publishing industries, except Internet ), 2008 - 2018, https://data. bls. gov/timeseries/
CES50511000019 amp% 253bdata_tool = XGtable&output_view = data&include_graphs = true, with U. S. Bureau of La-
bor Statistics, Labor Force Statistics from the Current Population Survey ( Employed) , 2008 —2018, https://data. bls.
gov/timeseries/LNS12000000.

(60) See generally, e.g. , Pew Research Center on Journalism & Media, Newspapers Fact Sheet (June 1, 2017) ( describing

the structural shifts in newspaper employment and production) , http;//www. journalism. org/fact — sheet/newspapers/.
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K EBIFIEBE T 2018 422 FF1 4 HIMAEL V- B &0 TAEE KB RE LA T
P H ke, 7E Lawson v. GrubHub Inc. 28 (01 Hr | — 24 S [ 3 J5 B #0E , AR A 4 2 31
M S5 LR IRE , — 24 B IR & A LRI A 28 S s AR fd g, B — S8 P30 A T4
ZIHAIRIAOC R L) RGP A NV, IR IR AR e M i EE R S T — >
TR 5L B i 1A B L) KIHRIR InH — B R S E T GRYP ) BE K i
X Z—o 4734 ) —> 56 [ )R X R I 2 B 5l 1 Uber 1 Lyft 193l &
S518E TR AR JE WM R T AT TP ZT- & 1 Rl AL Sl Sr AR B R I, X R A 5.3 1
Jms L) Lawson v. GrubHub Inc. AR A HIREIR B VIF AT JE AHENTZ Y
B AE—Fh TR R L)

TEZZE P EER LI T GrubHub X Lawson U i Ji 25§ AH £ i i) AR 401 ke =
P, RN T A2 gese R R L) R I £ Sk — e, {EU i M o
EEBEAE = A Z J5 5 7E Dynamex Operations West, Inc. , v. Superior Court of Los Angeles
County %P7 SO IRt , 45 2008 45 AUV i i E A IR L7 B4R BRIRIA Be A
h AR R R DL ML A BRSO, PRI T 7 36 [ 22 M SR T Y i ABC
MR AT T SEA ) A SRR B A A AR L ABC U ST T — AR, RIAT: A
NSRS 55 1N AR Z I AR O, BRARIZR ER A LLT =ZA%ER (1) T
YENRAEIBAT S5 3 & TR A N AN SRR & i 4 i A G 75, I S TR B AT 44 SR TRl
SbRA Al (2) I TAE NG AT I TAE R 7 ISR e w TAEJE L (3) X LAEA G
T NF T 9 52 5 O 50 55, 5 R A A AR B A [ 1 o L)

(61) 15-CV-05128 (N.D.Cal) (Feb.82018).

(62) Id. atslip op. at 1. While the Lawson decision is detailed and definitive,, the case involved some idiosyncratic facts that
may have caused the equities to favor GrubHub. In particular, the plaintiff” s relationship with GrubHub was terminated
due to his alleged fraudulent conduct. Also, the magistrate judge concluded that the plaintiff was dishonest during the lit-
igation. Id. at 12 - 16.

(63) S.G. Borello & Sons, Inc. v. Department of Industrial Relations, 48 Cal.3d 342, 354 (1989).

(64) Cotter v. Lyft, Inc. , 60 F. Supp.3d 1067 (N.D. Cal.2015); O’ Connor v. Uber Techs. , Inc. , 82 F. Supp.3d 1133
(N.D. Cal.2015). By contrast, an employment tribunal in the United Kingdom held in 2016 that Uber drivers are em-
ployees entitled to receive minimum wage and paid leave. See Aslam v. Uber, [2016 ] Case Nos. 2202550/2015 & Oth-
ers (Emp. Trib. ) (Oct.26, 2016) , https://www. judiciary. gov. uk/wp — content/uploads/2016/10/aslam - and - far-
rar — v — uber — reasons —20161028. pdf. Other lawsuits brought against large, high-profile online platform companies in
the United States have been settled without requiring the companies to re-classify their workers from independent contrac-
tors to employees. See e. g., Mike Isaac and Noam Scheiber, “Uber Settles Cases With Concessions, but Drivers Stay
Freelancers” , N. Y. Times (Apr.21, 2016), https://www. nytimes. com/2016/04/22/technology/uber - settles — ca-
ses — with — concessions — but — drivers — stay — freelancers. html? _r=0.

(65) For a fuller analysis of these decisions, see Garden & Slater, supra note 24, at 296 —300.

(66) Lawson v. GrubHub, slip op at 18 —23.

(67) S222732 ( Cal. Sup. Ct. Apr.30, 2018).

(68) Anna Deknatel and Lauren Hoff-Downing, ABC on the Books and in the Courts: An Analysis of Recent Independent
Contractor and Misclassification Statutes, 18 Univ. of Penn. J. of Law & Soc. Change 65 —74 (2015) ( discussing states’
adoption of the ABC test).

(69) Dynamex Operations, supra, slip op. at 7.
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AR AR SR LM BHTRLE , - 15 28 m R AR XE v ok JE AT 5 AR e o Al ATTRY 2t 57,
MO AT A2 e TR R AR 7, s 2eph s MOl F R R IR 55 I ARl B A7
R S5 70 Bk 37 DOl Ak T S g BRA 35 B H, GnAROR R /2 ABC I
A FI B RESKR , JE FR S TEABOAE N RITE R AR F2RIK, 7 Dynamex Operations
FM 5 X R ARRARE I AR VT 6 2w i d5 ] BEAS 2 A FI R R

P2 Razak v. Uber Techs. , Inc. G4 7V By Pk PRI 3R, 3 U2 56 IR v e 6 T
SEMOE 8 53— TR H Tk, AR HABAS T 2, BBk R D1 M A B Ry 3k
THRFB 55 TARMERL S8 (FLSA ) | BRI e I T BT AU BE L vh i B AR T . 7RI 55 3
R I B 25T TARMER R RS TR B R TRz E LT R
Pk BE kg, UberBlack Y m ML AN 121 i 12 1 6 V0 HE 22 A Y S B, X — WL A
SRENFI], A T R T A IR 55 T At B A i R e ik S R B , T HLARA AT
RETE R ZHUN P A T ABC M) 5 H A A AN [A) 9 2, 7E IR 22 R X 01 it
AL 3252 3] 285 IS I S, 33— D 3K b ™ s G T R 00 B T Bl 0 4 ) 5
Sz R R FI L BE S Lawson v. GrubHub Ine. Z8 £ (1 e ik Bt —FF
FHEICTEAR M R

AT BCHLAL R RN I A i 575 A S 5 38 - KRB 43 76X AN )&l -
BEWMINT L LG AT T AR B” . 1F Berwick v. Uber Technologies. , Inc. &
IR JE A 57 TARESRGEAL 92518 2 , AN —LRT Uber Rl —422 ) 61, &0 Tl
HARRIAM TSR B ORI ) A8 55— Z B Al Je LM, Uber 25 3 3 J2 4
B SR LRI Z AR I % A 24 AR I 2Rl AR B 6 A5 s T AR IR 4538 760 SR, 6 2 LIk
MG TALTRT ITE— IR ORFS A h AR s 1T A [FI S5 38, AR b ML, P24 il Uber w]
HUAIE A BRI S AR AL BT 77 BRI 5 Uber 3k 58 T — 30056 F TN IG5 1) i i
758 % D5 F LUK Uber RIHLIE" i 517 A RTHE 7S 75—y & 0 Dl v, A X M 55

(70) See supra text accompanying note 28 —30.

(71)  Civ. Action No. 16 =573 (ED Pa. Apr. 11, 2018) (Baylson, J. ) ( granting defendants’ motion for summary judgment ).

(72) Razak, supra, slip op. at 14 (quoting FLSA Sponsor Sen. Hugo Black).

(73) There may be an argument that there are material factual differences between the relationships of Uber Black drivers, like
Razak, and other categories of Uber drivers that would result in different decisions involving those other drivers.

(74) U.S. Department of Labor, Wage & Hour Division, Administrator’ s Interpretation 2015 — 01, “The Application of the
Fair Labor Standards Act’s ‘ Suffer or Permit’ Standard in the Identification of Employees Who Are Misclassified as In-
dependent Contractors” (July 15, 2015) (withdrawn June 7, 2018).

(75) Case No. 11 —46739 EK (2015).

(76) Doe v. Uber, No.5371509 ( Cal. Unemp 15). A Sponsor Sen. Hugo Black).J. ) see also Noam Scheiber, Uber Drivers
Ruled Eligible for Jobless Payments in New York State, N. Y. TIMES (Oct. 12, 2016), http://www. nytimes. com/
2016/10/13/business/ state — rules —2 — former — uber — drivers — eligible — for — jobless — payments. html? _r=1.

(77) Raiser LLC v. Fla. Dep’t of Econ. Opportunity, Protest of Liability Nos. 0026 2825 90 - 02, 0026 2834 68 - 02, &
0026 2850 33 - 02 (Exec. Dir. Dec.3, 2015), http://miamiherald. typepad. com/files/uber - final — order —12 -3 -
15. pdf, afftp://miamiherald. typ. , McGillisv. DepGi of Econ. Opportunity, No.3 D15 - 2758 ( Fla. Dist. Ct. App.
Feb. 1, 2017) , https://casetext. com/case/mcgillis — v — dept — of — econ — opportunity.

(78] In the Matter of the Petition for a Finding of the Failure to Insure Workers’ Compensation Liability, and Assessment of a
Civil Penalty Against, Uber Technologies, Inc and Rasier LLC, 2015 WL 4699265 ( Alaska, Department of Labor and
Workforce Development, Jul.31, 2015).
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THRUEPIEAL [R5 T PR i Al 79

TS T — AR R I AME O, 5B T BOHLAY 1 AR X)X 28 TN 43 28 [a] @i 4t
AR ZE S AN ARPEIFR AL E R 1155 9k, 51 %) Uber By 245+ O 452504, T B K 55
TRAREG 2y XERHEAED S0 TR s DL A ek T, A E R 55 16
RS T THE. 8ZE BT, BERK597 TRZ IS E X B 2 441 v it R 1 ) i & ok
FE L8O R E K57 T R 28 D 23 il i X e £ 58 N IACh I R SR RE T 7 IR 95 TAE N
JEZILZE T RYJR L, 917 Handy A R E T #iF80

(=) T ¥ Lot & 22 8] 4 8] K ARAUE h

2015 427 F 557 TH TR TR B R] A AT T ml A Re (LUT WIFR“ i Re” ) 2015
=1 8RN SE57 Sl bR i A TR AN B A 158 U 2k ik ST R A N B R D3 B o 8 B4
AL BRUE” 82 RS BT WL B A A HX A48 5 S0 B X B R A
55 TARUERE X 01 T E SCHATAE R T2 IR o 3 1y SO B < K 50 T A KB SR eI
OS5 TARMER S IR 017 830 300&— AN S UEm 1) 75 B, IE AN g5l i — 17 55 L5811
JR I 4 R B LA AR RE L2017 4F A 6. 9% 11936 B T E sy AR AL 3 SR T
XS — T A B o Ul S SRR AT T A R Y A, BT AT X B A <
TRBLS™ IR (IR 55 T ARk 28 Ml & 43 2 ) 1 4 A2 FH A JLF- BRI 0 T 45
I 3% 37 3 MLl 2 S i B A58 o AT AR B < 2 DR B S R ST G b TR bRk 5
— e R A A R Y ik LR AR L A R R SOE X

JAENIL, AR BT AR BRI ET Xl 37 ML 35 FIE LRS- 5 8 R Z [ i = M C &R X fiff
S LA IR A - 57 TARMEIL ZAMR AR R Bt . 2R & 108 TR 2

(79) Oregon Bureau of Labor and Industries, Advisory Opinion Regarding the Employment Status of Uber Drivers, October
14, 2015, https://www. oregon. gov/BOLI/pages/press. aspx.

(80) The progress of these unfair labor practice charges against Uber can be tracked by searching the National Labor Relations
Board web site at www. nlrb. gov and using the search terms “Uber” and “unfair labor practice. ” According to a search
using these terms on June 1, 2018, 19 cases were opened against Uber Technologies, LLC, or Uber USA, LLC, and 12
of those cases remain open. The remaining cases were administratively closed without a final decision.

(81) Josh Eidelson, U. S. Labor Board Complaint Says On-Demand Cleaners Are Employees, Bloomberg Politics ( Aug. 30,
2017) , available athttps;//www. bloomberg. com/news/articles/2017 — 08 —31/u - s — labor — board — complaint — says
—on — demand - cleaners — are — employees. The U. S. Equal Employment Opportunity Commission, near the end of the
Obama Administration, announced that it would “address issues related to complex employment relationships and struc-
tures in the 21st century workplace, focusing specifically on temporary workers, staffing agencies, independent contractor
relationships, and the on — demand economy. ” U. S. Equal Employment Opportunity Commission, Strategic Enforcement
Plan (SEP) for the Fiscal Years 2017 —2021 ( Oct. 17, 2016). Yet, the EEOC apparently had not acted on its plan or
issued any relevant decisions before the end of the Obama Administration. See, e. g. , Patrick Dorrian, Gig Workers and
Job-Related Bias: Are Protections on the Way?, Bloomberg Law ( Dec.20, 2016) , https://www. bna. com/gig — work-
ers — jobrelated — n73014448830/.

(82) U.S. Department of Labor, supra note 74.

(83) Id.

(84) U.S. Bureau of Labor Statistics, Contingent and Alternative Employment Arrangements — May 2017 ( June 7, 2018) ,
https : //www. bls. gov/news. release/conemp. n10. htm. An earlier study by Katz & Krueger using essentially the same
methodology as the BLS study found 9% of U. S. workers are independent contractors. See Katz & Krueger, supra note

42.
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W 22 [B] (4 A G R s 28R 85 R, RIS 3 & 3 i 811, 1A B S S kB
VA E N TN AE R AL 5 57 P 1 MOlk 73 el E R A T — L84 75 WL
figo 2017 =6 H 7 H R I S G 57 T8Oy Lok - Bl 307 85 i [l 1 2% W) I i
B8 Tz R A R A R IR, R AR FU R Z AR AN A Dy R
2 IR, WA 48 0T A8 B R A IR 201 57 TTARMERE R AL IR E o

(=) MAndb 7y k42

FEBIFR R, B A BRGISME L , 2 N F 7 BURG A AR E A & 8997 3 il
TERIBL o (HEE AR i C R B U, BEAE R T, i H— SE AL A R
TIE—LET LA BN, N e AR B AR ME A 20 AE 55 T 8l TR R AR L WEhn A A
BT A, — A TR A S R R HR Y 22 4 0 el B O RLAE , DU 20T L2 26 T sl g T K
IR AL E A9 MO & PR AP BRI S vk (5 AL Z R RVET R IT] 95 S ik PR E IR AR
B PR T AR LA HE e R SRR TS R HRRS 1 T A T 8 AU R ) TP B A M i 1) o
L TR MR T B R g [

—SEH R T A Aok TS otk LS ABAT T AIAE LR 5 2 Rl TAE R &
— B0 75 A, — S R 5 20 W LB UL Sl P % B A g S MOl 2 e 25T VA ki sy AR A R
o WA R JP ST e o FEfR T oA (1 — T 5T, Mol 48 5 4 2L Sl
kA B, 56 E — AN 25X Mk HIR Uber A1 Lyft 55 (29 724 Rl 5 R k47
Tarike 2017 47 B in M i 2l ad 17— Tk 5 (HB132) Bl R 2 2w ML JE R £
SFIZF A TZEN A0 AR Al 252 (AU, OF ELBH BN BURF I R P E o IXSETEZRF- 5
P FTEAR Z2 MR TR FIRE R SCR  HF C S 1 SC [ — 2R i HIXT AT LT 50k X ek
ik AASRI 1 75 2E AR R 29 R AL e B3, PRI 2 AR ANRE ™ i) i 4 B Al AT T )
AL, T EL/ B 2 T 5 AT B AT X I 2 4 23 W) B R 25 48 e 51 ) Moz )

VE R —F R R BN S HFE L -5 28 7], Handy 28 5 /0 /\ AN il 1 7.9, 7E At
IBAT L B ) SOBAE T A TR R ™ CEE sz MOk ) A i - &7 (He e
LB AR BT Mol 532s oY

TE TS T POHERER T —FR AR 7 2 TS A 1 — 0 e o) 24

(85) U.S. Department of Labor, supra note 74.

(86) U.S. Department of Labor, Wage and Hour Division (WHD) , Administrator Interpretations Letter-Fair Labor Standards
Act, https://www. dol. gov/WHD/ opinion/adminIntrprinFLSA. htm#foot ( asterisk note ) , fix 237 [a] i} [A] [ 2018 - 06 —
01],

(87) 29 U.S.C. § 218 (a) (2018).

(88) 29 U.S.C. § 667 (b) (2018).

(89) San Diego Bldg. Trades Council v. Garmon, 359 U. S.236 (1959) (recognizing one form of labor law preemption) ;
Lodge 76, Int’1 Ass’ n of Machinists v. Employment Rel. Bd. , 427 U.S.132 (1976) (recognizing a second form of la-
bor law preemption) ; 29 U.S.C. § 1144 (a) (2018) (establishing ERISA preemption or “supersedure” ).

(90) Joy Borkholder, Mariah Montgomery, Miya Saika Chen, Rebecca Smith, Uber State Interference; How Transportation
Network Companies Buy, Bully, and Bamboozle Their Way To Deregulation 13 ( NELP Jan.2018).

(91) Lydia DePillis, For gig economy workers in these states, rights are at risk, CNN Money ( Mar. 14, 2018) , http://mon-
ey. cnn. com/2018/03/14/news/ economy/handy — gig — economy — workers/index. html.
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HRMSTARERT o ARG, 2 I HER R DR PR AP R IR T AR DR 15 i - — 222 UL
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PR AR SCEWA T S PEHEIRT IR R PRI BT (EL A A0 S e 5 [ 3t Jy ¥
B ATEAR AU SE LU R A A A7 TS5 0

B TAZ O ECRAHT, U ERE S A PR R . B, BT B AR
FNETRIS5 T3k, PORERIE & AR BUBURE T Molk 2 HEUR T2 o SCEAAVETRITH A A
2 7% B GUE Lo b1, B IR R R R 1 R O i B LAV R R ) Az
N TEVEAHEIR (R T ESRYRIASE AR ) LA KA Al BE R HS Bh ik 4 1wl R X, 29 4220
FPREA AL A B LF A Moll 5 9 R B T2 2 BRI R FAR AR R A ML .
WK, i T M2 78 w1 S R mIATLIARE S 7 7RG R ) i TS 573 X O B 2 A
DX TIT TR ASRARAT 4 ALY 5 e it 7 A T, M R 5 B A0 8 e 92 4 o
UNSRABATA MY R R 5, SE A i R 23 TR B — XU o 55— 7 T, (EAREE A2, 1R
—SBIHE A TS T MR, — SEHRE AR Yeid T T 7 i, S e T BEAE 1 Ty
XPRERE ERREAT UM o I A 2% 14 5 [ R FR MR o

JE AN, AT L H ALt T3 35 i A R A Rl W R e B & T
=PIl R SRR, BN SRS Tk Ak BE g B e . SEEE 29
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(92) Seattle. Wash. Mun. Code § 6.310.735 (2015).

(93] Sanjukta Paul makes a powerful argument that Uber’ s relationships with independent contractor drivers amounts to price-
fixing and, therefore, an antitrust violation. Collective bargaining by the drivers would remedy this violation. See Sanjuk-
ta Paul, Uber as For-Profit Hiring Hall: A Price-Fixing Paradox and its Implications, 38 Berkeley J. of Emplt. & Labor
Law 233 (2017).

(94) Chamber of Commerce v. City of Seattle, No. 17 —35640 (9" Cir. May 11, 2018). This lawsuit did not directly address
the worker classification issue. Rather, its challenge to the ordinance is primarily based on arguments that it is preempted
by federal private-sector labor law and prohibited by federal antitrust law.

(95) U.S. Bureau of Labor Statistics, Union Members Summary, Union Members — 2017 (Jan. 19, 2018), https://www.

bls. gov/news. release/union2. ni0). htm.
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BIFHRK KR, FER F 0 RE RACH A FTBE LR Rt 2 O 1 45 BUR $ AL 1 45 A1) 51 ik
AR Ji 53 FBURE A TR AT TR AL A& e asi s 25 1k TAES AT R . WiF s st
(1) 91—~ 2 i R R B AR R 5 40 o 3ok S B A R ™ 328 2 T I s D A el 2 [ e
Ty AR . BT R, 35 BUM A S R AN 2 5 54T TR s i 07 X se s
FIAEFN 5 7 5, BIFEAN T R TR AS P IGO0 , 8 = N Bk 957 3 g i s h s il
TANEREMARR, L HELE  EEE, LTI R ARURE E 02 /N 3248 L
BT AR R ORBS FRAR TR . B — AR (CEEZR) SR ALHI B, B in s Sk R Elss —
TR NAEE R Rk 237 ok —E 28 2 A

3. gIHET ARGl

25 G D B 2= A B TR AL . SEEIZE 5 A 2007 4F 12 H IR IR

(96] See supra notes 3 — 11 and accompanying text.

(97) Aaron E. Carroll, The Real Reason the U. S. Has Employer-Sponsored Health Insurance, N. Y. Times (Sept.5, 2017) ,
https://www. nytimes. com/2017/09/05/upshot/the — real — reason — the — us — has — employer — sponsored — health —
insurance. html; Workplace Flexibility 2010, A Timeline of the Evolution of Retirement in the United States, Georgetown
University Law Center (2010) , https://scholarship. law. georgetown. edu/cgi/viewcontent. cgi? article = 1049 &context

= legal.
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AR HORMEVR S, IF 0T B Mk AUl = A T ARE IR o BB Al (51 G Y 7 B[] AS 1) — 4
(825 ) ) A3 el 58 6 R 56 AWk A B DR 2R Wi B 7KK, HRT EE 1990 AR4R I 7K PR 2y
25% %) 3 R WAE R WA A B T RGR AT KT R BRI I 28 AR Y
BRI ) SRR AL S T K TR A Z A 5C & AR R A3 Fn Al 2
—ANHENERE R,

ARG FEL TS A RIS IR LA — 2 Mol & 32 85 . BBk, ik
R Z AT M AT LA SR T 32 FH B[R] REC A~ BRI, L S T — S8 A = M KR
F2S B AR B TCIEARAR AU o 5 7R RIS BLAS LE X AE LT 5 4 U 5 — IR DP9 e
RIS ELOT 6 TAEIRAR RS 235 Bly DAl 25 IR s 1R 81 26 ol -5 S50 A A 38 4 R 45
2 L0003 i kg R S e, I H IS 6 2Rk v R AR AT S B BB A R
5 MO R Al AN BT

4. BEBEERN

ST ELAE AR AR b E S B A AN 1y SRl e AR A R R AR R
BT BORARBGE AU BE o 23 R 28 28 B AT ) A0 A% il B A5 ) 14 7 Ok AR AL B 4 1)
77 IR S, B O A T T A, T AN A 2 A < P A U ) g A O s R T T
o EE HATH A TARR AU XA I ERAT R0 e, Bk, BAE 6% B IR AL R
BRI SRR R TT 58

5. #mTE

T8 5 2, I 25 [) S 0 A 2SR TR 1 DAL, 35K 5 R0 Al A2 3 AL G A6
—Hi AR — H AR R Tl G A S A (B R e B ST A B AT (Y
— M RIE . DTS B G B 22 I B AR AT, BOURAS LA AE R — AR

(=) Bk k4 0

1. X AMmE

ORI 2 T AR TE MG . B 19 TN JE R NPEE T T H A (9 Rl vEREX,
FH I BE A T BRSBTS (R A (R, [ 2 M ST AT R il U 7T A
TERR B

TC R ERG A A AR RARSIE S . — 28 POlb BT 208 B BN BE TR O
TAEG A LRSS R, M TR R 2 B0 R 32 A0 A 152 70 28 0 <5 L B O Jje DA i A
GeAk  IER I E S S A S RY . LT G A RLTE E SRS KA
b B Ry ST AR R B, TR B AR e S SO I e, SR AE A 7 S AR A R Y

(98] U.S. Bureau of Labor Statistics, Establishment Age and Survival Data, Total Private-Table 1. Private sector gross jobs
gains and losses by establishment age, https://www. bls. gov/bdm/us_age_naics_00_tablel. txt ( Nov. 8, 2017).

(99] U.S. Bureau of Labor Statistics, Establishment Age and Survival Data, Total Private-Table 5. Private sector gross jobs
gains and losses by establishment age, https://www. bls. gov/bdm/us_age_naics_00_table5. txt ( Nov. 8, 2017).

(100) See Farrell & Greig, supra note 33, at 6 —7.

(101) For a different but thoughtful discussion of options to address this issue, see OrlyLobel, The Gig Economy & The Future
of Employment and Labor Law, 51 U. S. F. L. Rev. 51 (2017). It is also worth noting that, while I have addressed each

proposal in this section individually for clarity’ s sake, some of these proposals might be combined into hybrid proposals.
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JRE YL, BRI TSR 1 2 B 22 BRIV HE ] ) 2 GURIER PR FNIL S iOTE T . A RS &
SR AR —BURE A U R AR E A A T PR, AR e A 2 R 2y . Ml
AR L AN (SRR TFIE U , o IR T R 1 i WO A7 368 40 38 1% B ol B S AF
B SE AR

X —SERIEARRL o AE TSRS 55 Bk il i DGE T 16 B0H S i 53 A9 Mtk
# MARETA AR BE ST R MO, B2 AN T A 5 UA D e B3 g Mol 2, T Ueoks
AT 3 —Jr 0, T BUA PO T LUR R S A P AR A i BE R R R R AN, 58 5 AR
R AR, BT R rTRE 2R IHHEDE (BRI MG AE AL 1 KU AT 25 86 98 3 o B R o
AR B3 BRI 2RI AP AE 19 A B A AR S IE ST n] BN I o o 17 1 S5 LR xR A S B o

BN TCITE O HAESEBUIRAZ 53 A , B2 25 BT QLA R AU , 3% I A — 1
HUAR AR

2. BSLAERMEMN B Ml B EREE A R 5, B AEE EAAA R 3

T Mok F R B A R AR 2SR F-AF . 2018 4 S H FTA NN ISR AL T —
TG RE , B R S0 A S R A R 3 2 ) N B ST IE B SEAE N HAERSIESHERS AL S, M
TEAAfo P AR i LA P ) 22 DR BRI, i — a0 4 i 4 O T BB AR HE A 1 %
BEPRI 2 1) e ] — S [ JR Sl DX I o o P 2k e e A AN — U0 TE e T 74 O [ K
HIBEA 2250 s U — S A B BT S B SR SR AR J— A SE B A T 1 (A ) AR
AMLATAT i HLAT

InIH fe R A ABC IR E Al — 2890 iz F, B3R B T — VA 2 A3, (H X
— B A A ST i S0 Ay B B R B R S IE AT, ORIl TR Y
22 B PR IR N TH % o ) S B Rl R A B P AR L o B ABC Y 22 509 R
e FERE T BN RE S o Pl A58 BEAPEATI R IRt 32 RO B S AT i B B2 9 4 BT
g1 o Bl — A E R ——— U S 1 R s 51 5 —— IR 3535 3 3d 0 U b 2R AR
WATE

Sz, AT o7 Tk ool MV i , 255K R 2k B 4 D) 3t 4 b 1 MOk 25 (9 13UA BB
TR, o B HE R — 4R BEDT 55 19 MLl AR 2 i B3 iR 3 -

(1) Bl 5 194 T % sl 4 o 5 T 9% el 249 4

(2) Molk B A5z S5 3E55 55 A R A il G 7R 5

(3) Mok FEAEARBEST 55 hiz B 2 B THAB A

(4) Dok B AT KR S i 22 AP R T 4 th 45 55 555

(5) BRIl 19 TR MBS0, Ml (0 55 BEA T8 2 , A R B B 55

(102)  Ruiz v. Affinity Logistics, Corp. , 754 F.3d 1093, 1100 (9th Cir.2014).

(103)  See supra text accompanying notes 61 —66.

(14] See supra note 64 and accompanying text.

(105)  Organization for Economic Cooperation and Development, supra note 22.

(106) U.S.Sen. Sherrod Brown introduced legislation in 2017 that would have amended federal private-sector labor law to re-
quire the use of the ABC test. See Protecting Workers’ Freedom to Organize Act, S.2069 (115th Congress) (Intro-
duced Nov.2, 2017). This legislation is still pending.
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(6) Ml A8 A BTIRR At A SOl 55 B B B3

30— 7 FA) A T R D A W 38 5 U0 Ay < e B3 g DA 2 B L o Y L AN
M o X R A4 2 3R SRV RO S O B i E DL R A U RE ) R R Al
SRR SR A BRI AF AL s L S B A5 A A R TIN5 — I A T A Ak
M PRAIEBUR 1) 5 2R Mol B S B Bl o AR T BT ik, I — 4 R A M e 55 At 2 322
FAR RIS 7755

WU, B2 B Y R R, B35 57 3l 0 T S AN A 3 e AR A A
P Z ML E AR TE R AR E o AN, i T e B LI B S T, U
NBAS A A B 2 N Bk o BRI IET IR I VRIRE AZ 15 SN IRIXE , 578 2 FDRE 18 — b
RS S T I OR B T L3 A LU DRI R 2 0B S A R O A
TEN B BUA PR R FNAEHE  IAT REPE A 227 A8 i 28 5 A, B3 ) e S — 17 T oK
FHET AL o

HT T A T RN 25RO 22 0l i A5 AL U5 D Je 1, s <7 R B i (L
FERZAELAF- B ) A RURAKE KR EE o il T 0T AR SC R AR SCRR 24K
FRERILATIE AR LT 5 24 A Al DU BT EAEIUE o BHERE s (BAE TARSC R AN A
PERY R E EAEA —@ RTEME X ARSEICE A P A RS PR A =, i T
AT TS E B s 2L [ AN 8 SR A A W e P T DR ORI 51 D8 Je By )
i, IXLEIE N AN T RE X A 2 Wl I A AL 2 = AR TR, — SE A L 55 i S A R &
BEATE AR T4/ o — ST EEZ T 5 28 Rl DB A R M AU S e s B g 1)
EMIGEIZE o AT ENERINE — A e %, O E s T A BHash a4~ H
B L BT R AT A PR A L 23 7 AR SR, AT a0 R B AR A ) R T R SRS

3. AT M AL E (FIEMTAN) 2 RR”

BT HAFMABA TN SAAE HF R ) 2R X — Pefps SR MBA
FEAEAE— 2 AR ) SR AR R A A5 2R AT AT SRS AR P57 55 1 MOl 5 A e 3
SRR, 5 BB 207 ok oalolh ik VB ik , 2SR BN HR AL 55 55 1A S Mol 5 B 7
ARALRHRA N R 51 o 05 2 X2 — PR TR S0 A nl SOBRERE o DRI, Jie S
SR 1) B A7 ML DA SR 2230 57 R A T S 43 AR B3P o 9 B A A R ARG, I
WHIPHRA AT o AEBARTT S, n] LR 12308 10 BR T30 A0 B 37 Ml 2 FHAt 9 e =
FRR BN E , = ARRAEFI S PO F RS- G280 5] (fln, 4RI 2 16
15 R KA

3K — 3 2 RISk 453 35 P ] B g 5k 2 i o ] AR 26 S AT, 803 R 617 119
MOl F BRI R IR R o A —BE 2038 TS AR AT SE BN RE T I A AE N Y
A MOl #0R A A E TARY it 2322y .t TBUG T3, © R Mol # 2 AT

(107) Some online platform companies have made the decision to treat some or all of their workers as employees. See Rick War-
tzman, “Why Hello Alfred Is Focused More On Its Workers And Less On Algorithms” , Fast Company ( Oct. 23, 2017) ,
https: //www. fastcompany. com/40485016/why — hello — alfred — is — focused — more — on — its — workers — and — less —

on — algorithms.
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—J5 T, 3 B 55 8 0 T A TR P ACRAR TR AR A2 R, 522 Mol 5 iR
BB AR R o 73— 7T, 5557 T3k ol RS I i U330 (4 A0l A A7 A o 1) 22 5 1) ol
A SCZR , Al fEs2 2R AR AN G RE URia RIEE LAY S2 R . 4, 23w IO IS0 57
SR SR B [ 1) T3 2O S ST Rl AK A SR S AR B, I T b IR 507 5 TRIAK P
P S7 ARl % SO EE RO 55 F0980 I IH (5155 HE 35 R A5 B 55 A5G 2 B 30 58 P AR i B i
G, e AL Al A SRR B AR R0 FRERTRERE R, £T—K
FH IR DU , 5 52 faf I3 2 ] RERAR & SR IF B A Pkl PRI, SRV B 9 2028041
ORI 5 | A A VR VA A TR f] BRI PR 2 18 2% (HL B R )ik (R AN S S Tl 1 B
VRIRJLERATRE T SATEAEAIN 8, 73S AS BB 1958 5 )8 A (B BAT U fE
JIE A AAR  E EE  RAR G TR Y RE R 52 R o

DR , AR AL RN, X — 6 T 1957 3 g AR S8 3 I F53, s A vk
PR S AR IR 1 R Alk & & b, All il RE 2 5% 25 ey A4y 3 28 ] A5 R A 3
Vet o BARTCIEAEAT— MBEVE A vERA TN , 3 AR FVE BT 58 1) 430 98 5 e 114 ik 2 KLU 7
SEMARTRR , BUH B AT RE2: 2 BRI . VR 2 DA 22 IR 5 A SRR, vl RE AT IR A )™
BRI . — e 0 3 F R ATl AT PE R KBS o B i 55— 5 1, LA B A iR g0
RO AT BRI 2R

IX I SR A (R 45 54 FU I IR 1) BT A%, B T A B2 A s, fle it 1
Vo B AR AR AR 55 T HAb 272 18y EAR , XA e 350 617 61 Mk AT 5o 835 114 7 T
S o

4. EMFARINLER M REEH”

BIT57 8k W I ABLIR S , BT L B HOR O SRR . X LB IE SR
J& Uber, Lyft F1 Handy C 150 5686 JH R 94 225 1 LAY B 9202 4 A 18

AT AR X — e A ROR 5 BT A e B " TR M S . B MO F A L2
Z 51 E T R EVF 2 00 F R NN BE TR BRI E /B N .
FEHABL RIS, 5T WA TAES T4 H 32 BN i KB o MR 1) 725 71 25 08 JRe 5
Rk 22t Tk E AL 3L TAEZEST LA Bh A S MOl 2 Rk S R G0 R AN 2, Al AT TR
Tok A B 45

BRI E |, BE0 95 3 1 A ARG I AR A I A1 A TR 22 7 X 2k
MR o Bl T WAL ) B, 7R 5 200 51 A iy T NBE R 70 JE M VR I8 30K 2 F R
DA TG N HIBRA A8 B AR DR U IR PRI B M EL B &
FRH R o AL S L6 A RS i 22 Fl, BN TaskRabbit 784+ 19453624 7 45 Uber
I Lyft 585 R MR 5 2w KA S IR ShHTLRE Jie B3 B DR 28, L 95 3 A IR 1) 5

(108)  See note 91 and accompanying text. U.S. Sen. John Thune has proposed legislation that would treat independent workers as
independent contractors for the purposes of federal tax law. See New Economy Works to Guarantee Independence and

Growth (NEW GIG) Act of 2017, S.1549 (115" Session) (Introduced July 13, 2017). This legislation is still pending.
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PRIFIRAL . SRTUALI TN 73 JE R A9 8 % P B AE R 5 A /] (Rig B A Rlid e A
EDLiLERRE ST IRINTHIISIRI G E i

MR R TS, /25 TR 2208 B 2R 55 I8 40X — PRItk I
T WUz ML, JX — PRI R A A AT e ITUAT RE S A A A2 R G, (RS /i iR
5 T HALH AR

5. $t34MIL (FIKM) TAEH —ERBEHR ABEHRPEE
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TR LIRS 1Y) SV T SRR R Bl DR HL 532 57 3 T B A AR S B e i,
25 m) DA B3 [R) S 7K F D HATBR BT B Lot BRI R ORIS o 7E A7 AT S R A1
DUT, VAR 6 2 RS MO B DRI E IR PRI P A% B DR I (A b AR 36 RS
DRI ) S5 1 B A% 1 PR3

HAb AR A AR AR E o Sz Mok T LR AR AT AR A R, Xt
TR, A A JE B RS A i M BOR S5 2k AR 6 ( 56 [ w3k A XA BN ) A 75 3L o
L AR 5 28 m G S SRk PRI, A5 K T AL 35 7 2 w0 B A SR A 22 o g
SRR IR LAY FA AR T G vh o 2RI, X — S8 7 MO 2 5, — /DN e 28 7
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PASEIARAT 1O 2535 R 5w A% 5 1 S AR i R AR A A ik 6 [ R i B 22 Y i) A
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5 R SRR B S S VE B HEBURT 5 AR SE RN =07 (R R R =07 SRS AR R TE R
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IREERE AR . A R AT BCEOR SCRp ISR SRR R, domT | SRR A Y s BE Bk 5 Bl
AR SR AL 55 30 77 JSAS 6] (9 22 B R/ N EAEAR G o
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(109) Harris & Krueger, supra note 19.

(1100 Harris & Krueger, supra note 19, at 9, 20. Krueger and I pointedly did not argue that the platform companies do not
have sufficient data about their workers’ engagements to count their hours worked. To the contrary, data collection is a
core value of these companies, and it provides them with meaningful power, including in their relationships with inde-
pendent workers. See Alex Rosenblat and Luke Stark, Algorithmic Labor and Information Asymmetries; A Case Study of
Uber’ s Drivers, 10 Int’ 1 J. of Communication 3758 (2016).

(111)  The state of Washington appears to be the U. S. jurisdiction that is closest to adopting a mandatory portable benefits system.
See House Bill 2812, (65th Legisl. 2018 Regular Session) (Introduced January 17, 2018 ). This pending legislation would
require businesses, including any entity that “facilitates the provision of services by workers to consumers seeking services
and where the provision of services is taxed under 1099 status” , to make monthly contributions equal to 15 percent of the
total fee collected (or $2 for every hour during which the worker provides service) to third — party “benefit providers” for
the purpose of providing benefits to workers. The benefit providers would provide workers compensation and, based on

worker input, potentially a range of other benefits, including health insurance, paid time off and retirement benefits.
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Harris-Krueger 77 R I IRIA R H880R . i T X — 7 R TAELT B 25551
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VAR o X ISURVAE H IR T 08 AN e IR B8 JMBE SR SRl ORI A T AHMER A% D2 5 1]
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Fito T RFEA D, A i ul [ Bl U A A RN, SR Rl REA 2 W2 T R,
HEBA R TAR KR I 2 i K B R E G R U R B3 M s IOl & Ak 7
TRAL R Z 18] 19 55 30 1A 26 5 T RE 22 3 4/ B iR el RE e e b B REAIR, (HIX P22
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H1 T2 A 36 [ 55 3 i b L oy SR M R 20 B g (9 R R A4, il 85 20AR
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(112) A fair counter-argument to this assertion is that, absent engagement with the occupational safety and health system, A-
merican employers likely would be required to compensate workers and their families for occupational illnesses, injuries,
and fatalities through the tort litigation system. Of course, this system harbors its own difficult litigation issues.

(113)  For a fuller exposition of this argument, see Harris & Krueger, supra note 19, at 25.
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[ Abstract] Under existing American labor, employment, and tax laws, in any one work
relationship, a worker is either an “employee” or an “independent contractor. ” Employees are
entitled to a list of legally mandated benefits and protections. Independent contractors are not.
Independent contractors are presumed to have sufficient individual bargaining power to secure
individual compacts with contracting partners, and either ward off undesirable outcomes or use
their freedom in the market to evade them. This binary classification of workers, and the high-
stakes outcomes it produces, have been challenged by “gig economy” ( “online platform™)
companies providing personal labor services. This article argues that online platform compa-
nies’ relationships with their “independent workers” force these workers into a gray area be-
tween employee status and independent contractor status. American law does not offer a clear
and broadly applicable rule for resolving the resulting ambiguities and ensuring consistent and
predictable decisions by adjudicators. This article focuses on independent workers’ and inde-
pendent contractors’ lack of individual bargaining power. The article articulates a set of princi-
ples that should guide policy makers in determining how to reform the worker classification sys-
tem. It also provides a menu of policy solutions with an assessment of how well each solution

serves these principles.
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