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[ Abstract] In the digital age, the widespread use of digital technology has broken the
once relatively clear boundary between workers’ work and life. Employers can contact workers
anytime and anywhere through digital technology, affecting workers” living arrangements and
rest outside working hours. The damage this causes to workers’ physical health, family life and
freedom to make their own living arrangements may be incalculable. To deal with this problem,
some countries have passed legislation to clearly establish the right to disconnect, giving workers
the right to disengage from work and not to participate in work-related electronic communication
during non-working hours. In contrast, China has not yet recognized the right to disconnect in
legislation, and the existing right to rest in the labor law cannot fully address the problems ad-
dressed by the right to disconnect. We can provide normative support for the solution of these
problems based on the general legal attributes of civil law and the attributes of the right to dis-
connect as a human right, a personality right, and a digital right. This is because there is a spe-
cial law and general law relationship between labor law and civil law, and the right to discon-
nect itself has the attributes of human rights, personality rights\,‘digital rights, etc. Specifical-
ly, Article 1032 of the Civil Code and Article 13 Paragraph 1 Subparagraph 2 of the Personal
Information Protection Law, which provide for theright to peaceful private life and rules on the
handling of workers’ personal information hy~the employer, can provide a normative basis for
the solution of the problems to be solxed by the right tetdis¢onnect from the perspectives of right
protection and behavior regiilation, respectively. \In térms of the determination of specific tort li-
ability , it is necessary not only to take wotkers’ consent into consideration but also to introduce
the method of interest balancing when jtiie constitutive elements theory does not work. Mean-
while, it is important to appropriately allocate the burden of proof to protect the legal rights and
interests of workers. With regard to the protection of workers, it is also important to address the
de facto power imbalance between employees and employers through the appropriate allocation of
fault-proofing responsibility and urge employers to protect employees during non-working hours
through fair, lawful and transparent measures. Due to the special legal relationship between em-
ployers and employees, employees are generally reluctant to claim remedies through the protec-
tion rules of civil law when their legitimate rights and interests are infringed on in practice. In
this sense, the existing civil law rules in China may provide a last resort solution to the problems
in the protection of workers that are the concern of the right to disconnect in comparative law.
This also means that there is still a need to establish the right to disconnect in labor law, so as

to protect the interests of both employers and workers in a balanced way.
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