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[ Abstract] According to Japanese civil law, the person who made payment or a present
with an unlawful intent may not be entitled to claim for restitution. However, on a number of occa-
sions, such act has been determined as embezzlement in criminal cases in Japan. Academically,
there are three doctrines held in this respect, including positive, negative and dichotomy approa-
ches. Sticking to the monist notion in relation to illegal acts, what can not be protected in civil
law, shall not be protected in criminal law, either. But the person who made the payment or a
present thing with an unlawful intent does not naturally lose the claim for restitution in civil law,
and the person who accepted the payment/thing may still be pursued embezzlement crime accord-
ing to criminal law. Criminal law, therefore, should distinguish mandate under unlawful intent
from payment/present made with an unlawful intent. Only for the former act, can the crime of em-

bezzlement be established.
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