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[ Abstract] Should the fact that insiders use material non-public information be one of the
legal constitutive requirements for insider trading? This has been a difficult issue for legal system
of insider trading. On one hand, it is logically rational that the legal constitutive requirements of
insider trading contain a “use test”. On the other hand, it is very hard to prove that insiders use
material non-public information. The difficulty becomes the only reason to give up “use test” in in-
sider trading law. Through comparison and research on regulations and some cases, we can find
that proof of presumption can eliminate the “use test” proof trouble. The legal presumption which
comes from a fact presumption-“ Adler-type presumption” is absorbed in US SEC2000 10b5 - 1
new rules. China legislature may borrow the similar practice and solve the “use test” legal prob-

lems.
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