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[Abstract] After the terrorist attacks of September 11, 2001, there has been heated debate
in the U. S. academic circle on judicial review under the state of emergency triggered by terrorist in-
cidents. Eric A. Posner and some other scholars put forward the “deference theory” , which differs
not only greatly from the civil libertarian doctrine of “the supremacy of rights” , but also from the
mainstream “compromise theory”. Based on the theory of tradeoff between freedom and security and
the theory of comparative institutional performance, the proponents of the “deference theory” hold
that courts and the Congress should show deference to the administrative bodies as long as the acts of
the latter are based on rational grounds, so as to promote the overall welfare of society. They have
also aggressively rebutted criticisms raised by the proponents of the “panic theory” and the “demo-
cratic failure theory”. Generally speaking, the “deference theory” has offered a new cognitive mode

to explain judicial review under the state of emergency triggered by terrorist incidents.
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